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PREFACE 


When, several years ago, I began to teach the law 
of decedents’ estates to Maryland students, I found them 
laboring at a disadvantage in having no Maryland text 
which embraced the entire subject.. Clement Dorsey’s 
“The Statutory Testamentary Law of Maryland”, pub- 
lished in 1838, and Edward Otis Hinkley’s “The Testa- 
mentary Law of Maryland”, published in 1878 (Supple- 
ment 1888), were hopelessly out of date. Edgar G. 
Miller’s “The Construction of Wills in Maryland” 
(1927) dealt with intestacy and execution of wills only 
incidentally, and with administration not at all. Alfred 
Bagby’s ‘Maryland Law of Executors and Adminis- 
trators” (1928, Supplement 1935) did not deal with the 
law of wills. Philip L. Sykes’ “Contest of Wills in Mary- 
land” (1941). confined itself to that phase of the law. 
General texts too often misconstrued or skirted the 
Maryland law, which is in many respects unique. It was 
therefore to fill a need that this book was written. 


A one-volume treatise cannot, of course, pretend to be 
exhaustive. Miller wrote 1068 pages on construction of 
wills alone; Bagby, 574 pages on executors and admin- 
istrators; Sykes, 349 pages on wills contests. My 
endeavor has been, however, to omit no cardinal prin- 
ciples, but to save space by not multiplying citations. 


Many issues regarding decedents’ estates have never 
come before the Maryland Court of Appeals. They have 
not for that reason been neglected, but in such cases 
decisions from other states have been cited. 

All references to the Maryland Code are to the 1951 
edition. When, upon any question, several decisions 
were available from other jurisdictions, those from the 
Atlantic Reporter have been preferred, as being most 
readily accessible to Maryland students. 

The mere practitioner wants to know the “what” and 
“how” of law; the legal thinker wants to know the 
“why’’. I have tried to answer both. The aim has been 
simplicity and practicability. 

I am indebted to my students through the years, whose 
intelligent questions and term papers have stimulated 
my inquiry and apprised me of their needs. I am espe- 
cially indebted to Mr. Julius Isaacson, of the Baltimore 
Bar, who reviewed my work and gave many valuable 
suggestions, and to Irene M. Zaccaro for reading the 
proof. 
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INTRODUCTION | 


Sources | 
The most celebrated and often quoted work on this subject is 
“Jarman on Wills”, published in England in 1843, the first 
American edition by J. C. Perkins in 1845, the most popular, 
Bigelow‘s edition in 1898. Other prominent general texts are by 
Page, Gardiner, Rood, Atkinson, Shouler, Rollison, Underhill, 
Rheinstein and Alexander. There are general texts on Executors 
and Administrators by Williams, Shouler, Croswell, Woerner. 
The Restatement deals with the subject in its treatment of Real 
Property. Excellent case books are those of Costigan, Mechem 
and Atkinson, Reppy, and Simes’ three case books on Trusts and 
Succession, Future Interests and Fiduciary Administration. 


Maryland authors, since Dorsey and Hinkley (see preface) 
have chosen to deal with limited phases of the subject, but have 
done so excellently. Miller’s “Construction of Wills” (1927) is 
a classic. Bagby’s ““Executors and Administrators” (1928, Sup- 
plement 1935), although out-dated in part by statute, is still 
fundamentally good law. Sykes’ “Contest of Wills’ and “‘Probate 
Forms” are very helpful. Baugh and Schmeiser’s ‘Estate Ac- 
counting”’ gives practical aid in keeping accounts. The statutory 
law of Maryland is found in Article 93 of the Maryland Code, and 
the Inheritance Tax Laws in Article 81.1 The Inheritance article 
is Article 46. 


Why a Law of Decedents’ Estates? 

It is not difficult to imagine what would happen to one’s prop- 
erty in event of his death, were it not for laws to regulate the 
devolution of his estate. Without such laws, a decedent’s prop- 
erty would be at the mercy of whomever happened to be near 
him when he died, or would be the subject of endless and unde- 
terminable disputes. As one court said,? ‘These rules are made 


to avoid the strifes and contentions which would otherwise ensue ~ 


upon its necessary abandonment by death of the first holder, © 
among those who might struggle to become the successors or seek 
to get possession. They are rules, therefore, established by 
society, or civil government, for its own peace and tranquility.” 

Professor Rheinstein® states, ‘Wherever individual ownership 
prevails, the existence of fixed rules of inheritance is a basic 
need of civilization.” He illustrated this necessity by the North- 


1 See Bibliography in back of the book. 
2 James v. Barnett, 30 Tex. 637, 640. 
8 Cases on Decedents’ Estates (1947) p. 2. 
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west Ordinance of 1787, which, while it left to the Governor and 
judges the gradual formulation of private laws for the Territory 
regarding contracts, torts, domestic relations, etc., felt it neces- 
sary to lay down clear-cut rules for the re-allotment of the prop- 
erty of decedents. ‘‘The lack of such rules would not only have 
affected the value of all property in the Territory, but would 
also have endangered the public peace and would thus have 
jeopardized the purpose of opening the new territory to settle- 
ment. Order could not exist in the Territory without a machinery 
for the orderly transfer of wealth from generation to generation.” 


Divisions of Law 

Property includes lands, goods, chattels, and rights, either real 
or personal. Under the feudal system, real property came to be 
regarded in Jaw as more highly esteemed than personal prop- 
erty, so that different laws grew up as to their distribution. In 
this age of commercialism, this veneration of real property has 
become obsolete. Real property is exchanged almost as: rapidly 
as personal property; and is as subject to speculation. Perhaps 
the distinction should be abandoned. Nevertheless, in law, the 
distinction still holds. For example, personal property is distrib- 
uted according to the law of the place where the decedent was 
domiciled at the time of his death, while real property is dis- 
tributed according to the law of the place where it is located. 
Property is distributed also in a different manner when a person 
has left a will, from the manner employed when he has left no 
will. Because of this, the laws governing decedents’ estates divide 
themselves naturally into three parts. 


I. Intestacy—or what happens to one’s property when he 
dies leaving no will. 


Il. Testacy—or what happens to one’s property when he 
dies leaving a will. 


III. Administration—or how these laws regarding testacy 
and intestacy are carried out. 


xii 
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CHAPTER I 


DEVELOPMENT OF THE LAW OF INTESTACY 


Definitions 
A decedent is a person who has died. If he made a will, he 
was a testator (feminine, testatrix) and died testate. If he left 
no will, he died intestate. Succession is the course of transmission 
of either real or personal property of an intestate. Succession is 
of two kinds: descent, which is the succession of real property. 
and distribution, which is the succession of personal property. 
- Real property descends to the heirs. Personal property is dis- 
tributed to the distributees. The person who handles the estate 
of an intestate is called the Administrator (feminine, adminis- | 
tratrix). The “Next of Kin” are the nearest relatives of the 
deceased. They may be lineals, that is, descendants in a straight 
line, as father, son, grandson; or collaterals, that is, any relatives 
other than lineals, as, brothers, sisters, uncles, cousins. There 
may be relatives through consanguinity, that is, by blood, or 
relatives by affinity, that is, by marriage. 
- Blood relatives form a line when they all descend from one 
person. The person from whom they descend is called the an- 
cestor. If two people are both descended from one person, he is 
called their common ancestor. The person to whom they trace 
their relationship, usually the deceased person, is called the 
propositus. The line of relationship is called a parentela, and 
each step of relationship is called a degree. 

In the illustration below, from the great-grandfather to the 
great uncle’s son, is the great-grandfather’s parentela. The uncle 
and cousin are in the grandfather’s parentela, while the brother 
and nephew are in the father’s parentela. The great-grandfather 
is the common ancestor of the propositus and the great-uncle, 
while the grandfather is the common ancestor of the propositus 
and his cousins. From the propositus to his father is one degree, 
to his grandfather two degrees, and to his great-grandfather, 
three degrees. 

great-grandfather 


SEAR SI ALD SPitey- ister cena eee ta | great uncle 
father ae ae “uncle great uncle’s son 
sila tat brother cousin 

as nephew 

grandson 


1 Suman v. Harvey, 114 Md. 241, 79A. 197. 
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History of Intestacy 

Descent refers to the succession of real marert by operation 
of law, when there is no will; whereas distribution refers to the 
succession of personal property under such circumstances. These 
terms are used, because real property goes directly to the natural 
heirs, whereas the personal property goes to the administrator 
and must be distributed by him. In early times, there was a vast 
difference in the method of deciding the persons to whom real 
property descended and those to whom personal property was 
distributed; and since this difference still influences some of our 
laws today, it is well that we learn the history of Intestacy. 


Real Property 

We shall first consider the history of descent of real property. 
In England, until 1838, all the intestate’s real property descended 
to his oldest son. This system is known as primogeniture, and 
was embodied in seven rules, called by Blackstone the seven 
canons of descent.2. These canons were as follows: 


Canon I. “Inheritance shall lineally descend to the issue 
of the person who was last seized in infinitum, 
but shall never ascend lineally.” 


To be seized of an estate meant to have absolute title to 
possession. But merely to be entitled to possession was not 
enough to permit one to pass the estate to another. He must 
actually enter inte possession, or an agent must enter for 
him. (There were, later, some technical modifications of 
this, however—as that if a person purchased land, the ten- 
ants became his agents, and it was deemed that he had 
entered). Furthermore, if the estate was only his for the 
duration of his life, it could not descend to his heirs. He 
must be seized ad infinitum. 

This canon dictated also that property must go to de- 
scendants. It could never be inherited by one in the capacity 
of a parent, or grandparent. (These words are employed 
advisedly ; for if a parent were also his own child’s cousin, 
he might inherit from him as a cousin.) 3 


Canon II “The male issue shall be admitted before the 
female.” 


Thus, if a man died, having a son and four daughters, the 
son took all. 


*2 Bl. Comm, 208 et seq. This did not apply to all of England. In some 
counties Gravelkind prevailed under which sons took equally; in others the 
Borough English system, whereby the younger sons inherited. 


33 Cruise’s Digest 352. 
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Canon III. “Where there are two or more males in equal 
degree, the eldest only shall inherit; but the 
females all together.” 


That is, if a man had two sons, only the oldest would 
inherit; but if he had no sons, but three daughters, each 
daughter would become a third owner of the estate. 


Canon IV. “The lineal descendants, in infinitum, of any 
person deceased shall represent their ancestor ; 
that is, shall stand in the same place as the 
person himself would have done, had he been 
living.” 


If, therefore, a man had two sons, and the oldest son had 
died before the father, but he had left a son, that son would 
step into his father’s place and take the estate. Blackstone 
gives a more complex example: “If a man hath two sons, 
A and B, and A dies leaving two sons, and then the grand- 
father dies; now the eldest son of A shall succeed to the 
whole of his grandfather’s estate; and if A had left only two 
daughters, they would have succeeded also to equal moieties 
of the whole, in exclusion of B and his issue. But if a man 
hath only three daughters, C, D and E, and C dies leaving 
two sons, D leaving two daughters, and E leaving a daughter 
and a son who is younger than his sister; here, when the 
grandfather dies, the eldest son of C shall succeed to one- 
third, in exclusion of the younger; the two daughters of D 
to another third in partnership; and the son of E to the 
remaining third in exclusion of his elder sister.’’4 


These four canons had to do with descent in a straight 
line, or lineally. The last three have to do with collaterals— 
that is, blood relatives who are not lineals. 


Canon V. “On failure of lineal descendants or issue, of 
the last person seized, the inheritance shall de- 
scend to his collateral relations, being of the 
blood of the first purchaser; subject to the 
three preceding rules.” 


So collaterals could inherit if there were no lineals, but 
they must have in their veins the blood of the first pur- 
chaser, or acquirer. This was to keep the estate in the 
original family. However, as feudalism waned, by a fiction, 
anyone was regarded as the first purchaser who last owned 


42 Bl. Comm., 218. 
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the land by purchase. The way the law finally worked out 
was this: if the intestate died seized of an estate of inherit- 
ance, which had descended to him from his mother’s side, 
none of the collateral relatives on his father’s side could 
ever inherit it. If it came from his father’s side, his mother’s 
side could never inherit it. On the other hand, if he had 
purchased the land, it could descend to either group, since 
he himself would be regarded in law as the first purchaser. 
So the estate would go (subject to the first four canons) first 
to the male collateral relatives on his father’s side, then to 
the female collateral relatives on his father’s side; if none of 
these, then to the male relatives on his mother’s side, and 
finally, to the female relatives on his mother’s side. It may 
be remembered here, also, that if one was left land by a will, 
he was regarded as a purchaser ;> but if the land he left by 
will was the same land that he would have inherited as an 
heir, he took it as an heir, not as a beneficiary under the 
will. As it was expressed, he took the “worthier title.” 


Canon VI. “The collateral heir of the person last seized 
must be his next collateral kinsman of the whole 
blood.” 


That is, half-brothers, half-cousins, half-uncles, could not 
inherit the land. 


Canon VII. “In collateral inheritance the male stocks shall 
be preferred to the female.” 


Thus, if a man died, leaving no children, first his oldest 
brother would take, or that brother’s issue; next his other 
brothers, in order of birth, or their issue; then his sisters, 
all together, or their issue; and if not brothers or sisters, 
the descendants of his father’s parents (beginning with his 
oldest uncle on his father’s side) and so down the father’s 
parentela until it was exhausted, having respect first to 
sex, then to age; then the descendants of his father’s grand- 
father, until that line was exhausted, etc. 


These were the rules by which real property passed in intestacy. 
Primogeniture was embedded in the feudal system for about 
eight hundred years. In favor of it, McCulloch in his Principles 
of Political Economy‘® said, “It forces the younger sons to quit 
the home of their father, and makes them depend for success in 
life on the exercise of their talents; it helps to prevent the 


5 Latrobe v. Carter, 83 Md. 279, 34A 472. 
8 Page 272. 
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splitting of landed property into small portions; and stimulates 
the holders of estates to endeavor to save the moneyed fortune 
adequate for the outfit of the younger children, without rendering 
them a burden on their senior. Its influence in these and other 
respects is equally powerful and salutory * * * the custom of 
primogeniture seems to render all classes more industrious, and 
to augment, at the same time, the mass of wealth and the scale of 
enjoyment.” 

This feeling, however, was not aRvereal, and so great was the 
opposition to the custom that in 1833, Parliament passed the 
Inheritance Act, which divided the estate among the descendants, 
and if no descendants, then to parents, and if no parents, then to 
brothers and sisters; uncles and aunts coming in after all these 
were exhausted. However, even under this act, the father’s side 
was preferred. 


Finally, in 1925, was passed the ehanitistration of Estates 
Act”. This act provided that the laws of distribution which 
determined the succession of personal property in England should 
also govern the succession of real property—in other words, that 
the heirs should be the same persons as the distributees. 


Personal Property 

From the beginning, personal property was distributed in a 
less formal manner than real property. In the beginning, the 
king or his agents distributed it. Very early, however, distribu- 
tion was committed to the church, whose officials were called 
“ordinaries”. In them as trustees, the estate vested, and the 
church was entitled to a portion. In 1357 a statute was passed 
(Stat. 31 Edw. 3.c.) which compelled the ordinary to appoint the 
“next and most lawful friends” of the intestate as administrators. 
There was, however, no way to compel an accounting; and so 
abuses occurred. Therefore, in 1670 the “Statute of Distribu- 
tion” was passed, which compelled the administrator to post a 
bond, and provided definite rules for distributing the personal 
property. The Statute of Distribution was based on the Roman 
Code of Justinian (118 Novel.) ® 

From 1670 to 1925 this statute relating to personal property 
went along side by side with the laws of descent for real prop- 
erty. In 1925 Parliament passed the ‘Administration of Estates 
Act”, which abolished the rules of descent and decreed that those 
who took the personal property under the Statute of Distribution 
should also take the realty. 

The Statute of Distribution was early adopted by the American 
colonies as a feasible way of distributing personal estate. In 


6° See Simes, Trusts and Succession for reprint of this Novel. 
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Maryland it was adopted in 1798 (Ch. 101), although there are 
indications that it was employed in some counties as early as 
1774.7 As regards real property, primogeniture governed its 
descent until 1786. In that year the Statute of Descents was 
passed (Acts of 1786, Ch. 45) the provisions of which antici- 
pated the English Inheritance Act of 1883.8 This was still further 
modified in 1820 (Ch. 191). It was not until 1916, however, with 
the passage of the Inheritance Act (Code, Article 46) that the 
Legislature provided for the passing of real property to the 
same persons who should be entitled to the personalty under our 
Statute of Distribution. This plan has been followed in most 
states, until at the present time there are only a few states 
wherein personalty and realty go to different classes of persons 
in case of intestacy.? 


What Law Governs Intestate Distribution? 

One may die intestate leaving property in several different 
States. The laws of these states may differ, as to whether 
adopted children may inherit, the rights of illegitimate children, 
whether a murderer or a bigamist may inherit, and other ques- 
tions. By the laws of which state, in such cases, shall these 
matters be settled? 

If the decedent left personal property, its distribution will be 
governed by the law of the place where he was domiciled at the 
time of his death. In Dalrymple v. Gamble,!° an intestate died 
in California leaving personal property in Maryland. It was held 
that the property should be distributed according to California 
law. ; 

On the other hand, real estate will pass to the heirs, wherever 
‘domiciled, according to the law of the state where the land is 
situated.11 For the purposes of intestate distribution, leasehold 
_ property is considered personalty. In Craig v. Craig’? an intes- 
tate domiciled in Pennsylvania left leasehold property in Mary- 
land. This property was distributed according to the laws of 
Pennsylvania. 


7 Marriott v. Marriott, 175 Md. 563, 3A 2nd 493. 

8 For the provisions of this Statute see Hoffman v. Watson, 109 Md. 532, 
72A.479. See also Stewart’s Lessor v. Jones, 8 G. & J. 1; Maxwell v. Seney’s 
Lessee 5 H. & J. 23. 

9In 1950 these were Delaware, District of Columbia, Kentucky, New 
Jersey and Tennessee. 

1066 Md. 298, 7A. 683. 

11 Harrison v. Prentice, 183 Md. 474, 388A 2nd 101; Bish v. Bish, 181 Md. 
621, 31A 2nd 348. 

12140 Md. 322, 117A. 756. See also Devecmon v. Devecmon, 48 Md. 335; 
Holzman v. Wager, 114 Md. 322, 79A. 205. It may be interesting to note 
that the ancient Hebrews had a statute of distributions. (See Num. 27:1-11.) 


CHAPTER II 
THE MARYLAND LAW OF INTESTATE SUCCESSION 


“Intestate succession, as it is called, after ownership has been 
established, has its origin in natural inference as to the wishes 
of the deceased.”! The Code of Justinian and its successor, the 
English Distribution Act of 1670, is supposed to have been framed 
with this idea in mind. Many have felt, however, that these 
statutes do not adequately reflect the probable wishes of the 
deceased. “If a person dies leaving no will—and the legislature 
of the state, through its intestacy statutes or canons of descent 
and distribution makes in effect a will for the deceased, it should 
be a matter of considerable concern for us to determine whether 
the legislative regulation of the devolution of the property is 
consonant with the natural but unexpressed desires of the dece- 
dent regarding the disposition of his property. In other words, is 
the ‘legislative will’, by and large, coincident with the probable 
wishes of the majority of the people who die having made no 
testamentary disposition of their goods? Recent trends in intes- 
tate legislation indicate that the answer is in the negative.’’- 
Legislatures have, accordingly, modified the original Statute of 
Distribution to fit their own ideas of equitable distribution, and 
will no doubt continue to do so as social and economic conditions 
change. The American Bar Association has issued a ‘Model 
Probate Code’”’ providing that the spouse of a deceased intestate 
shall receive, if there are children, one-half of the estate; if there 
are no children, but there are parents or issue of parents, $5,000 
plus half of the residue; and if there are no surviving issue, 
parents, or issue of parents, the entire estate.2 The statutes of 
Pennsylvania and New York * are even more liberal to the 
spouse. Adequacy or inadequacy of the present Maryland statute 
may be gauged by the fact that our allowance of $2,000 plus one- 
half of the surplus when there are brothers and sisters surviving 
has been unchanged in our statute since 1933, when $2,000 was 


1 Grotius, The Law of War and Peace. Bk. 2, Ch. 7. 

* F. B. McKall and A. Langston in 11 N.C.L. Rev. 266. 

3 See Simes—29 J. Am. Jud. Soc. 71. on adequacy of intestate laws. D. 
Cavers, Change in the American Family (1935) 20 Iowa L. Rev. 202; P. 
Sayre, Recent Ideologies in the Law of Succession (1938) 32 Ill. L. Rev. 690, 
699. T. E. Atkinson, Succession Among Collaterals (1935) 20 Iowa L. Rev. 
181. P. Sayre, Husband and Wife as Stat. Heirs (1929) 42 H.L.R. 330. 

4 Intestate Act of 1947, Sec. 2, par. 3, Act. No. 37. 


5 Decedent Estate Laws c. 140, par. 3, cl. 3. 
9 


10 WILLS AND ADMINISTRATION IN MARYLAND 


quite a sum;® and our “widow’s exemption” or $75 to $150 is the © 
smallest amount granted in any state of the Union,’ and has been 
on our statute books since 1849 (Ch. 542, 543). It may also be 
doubted that if a widow is left with one child, the decedent would 
have willed that the widow receive only one-third of the estate 
while the child receives two-thirds. 

The Maryland law of intestate succession is found in Article 93, 
Sections 129-149 of the Maryland Code. 


Spouses | 

Formerly, the rights of a husband in the property of a deceased 
wife were greater than her rights in that of her deceased hus- 
band. The husband was entitled to a life estate in all the wife’s 
realty if there were children,® and to her entire personal estate ;?° 
whereas the widow was entitled to a life estate in only one-third 
the realty (called dower).11 Since the Act of 1916, however, the 
widow takes the same share in intestacy as a surviving husband. 


The provisions for distribution to the spouse reads as follows: 


Sec. 130—“If the intestate leave a surviving husband or widow, 
as the case may be, and no child, parent, grandchild, brother or 
sister, or the child of a brother or sister of said intestate, the 
said surviving husband or widow, as the case may be, shall be 
entitled to the whole.” 


Sec. 1381—“If there be a surviving husband or widow, as the 
case may be, and a child or children, or a descendant or descend- 
ants from a child, the surviving husband or widow, as the case 
may be, shall have one-third only.” 


Sec. 132—“If there be a surviving husband or widow, as the 
- case may be, and no child or descendant of the intestate, but 
the said intestate shall leave a father or mother, the surviving 
husband or widow, as the case may be, shall have one-half. If 
there be a surviving husband or widow, as the case may be, and no 
child or descendant of the intestate, and no parent, but said 
intestate shall leave a brother or sister or child or descendant of 
a brother or sister, the surviving husband or widow, as the case 


6 New York and Pennsylvania now allow $10,000. 
7 Rheinstein p. 973. The most common exemption is $1000 or 160 acres. 
Maximum North Dakota, $8,000; Michigan 320 acres. 
re West v. Biscoe, 6 H. & J. 460, Griffith v. Griffith’s Ex’rs. 4 H. & McH. 
9 Rawlings v. Adams 7 Md. 27. 
10 Hattan v. Weems 12 G. & J. 85. 
11 Chew v. Chew 1 Md. 172. 
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may be, shall take Two Thousand Dollars ($2,000.00) or its 
equivalent in property, or any interest therein, at its appraised 
value, and one-half of the residue.” This $2,000 may be in real 
estate, leasehold or personal property. The Orphans’ Court desig- 


nates the property, and the administrator executes a deed for 
the property.?? 


In summary, if the intestate left: 
1. Spouse only—spouse receives all 
Spouse and children—spouse receives one-third 


3. Spouse and no children, but parents—spouse receives 
one-half 


4. Spouse and no children and no parents, but brothers and 


Sisters-—spouse receives $2,000 plus one-half of what 
is left. : 


There are two exceptions to this rule: First, a man who com- 
mits bigamy forfeits any right in his wife’s estate.'="\ His wife 
can claim one-third of his property immediately upon his convic- 
tion. A wife also, who commits bigamy forfeits her share in her 
husband’s estate. 

Second, a person who murders his spouse gets nothing. Nor 
can his heirs claim through him.!3 


Children 


What share of the estate goes to the children? If there is no 
spouse, the children take all. Sec. 134—“If there be children, and 


no other descendants, the surplus shall be divided equally amongst 
them.” 


Sec. 135—“If there be a child or children, and a child or 
descendant of a deceased child, the child or descendant of such 
deceased child shall take such share as his deceased parent would, 
if alive, be entitled to; and every other descendant or other 
descendants in existence at the death of the intestate shall stand 
in the place of his deceased ancestors.” 

This is called representation. Here let us consider two im- 
portant terms—“per stirpes” and “per capita.” Per stirpes means 
by representation; per capita means individually. Supposing a 
man dies leaving one living child and one deceased child. The 
deceased child left three children. Will the estate be divided into 
four parts, the living child taking one part, and the three grand- 


12 Art. 93, Sec. 88. 
128 Art. 27, Sec. 19. 
18 Price v. Hittafer 164 Md. 505, 165 A. 470 (1983). 
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children each a part? No; the grandchildren will take by repre- 
sentation, or per stirpes; so that the three will take together the 
one part that their parent would have received. However, if the 
decedent had left a will saying, “I will that my children and 
grandchildren shall divide the estate per capita and not per 
stirpes” or they are “‘to divide it equally,’’14 then each of the 
grandchildren would take a share equal to that given to the 
child. Now in case of intestacy, the statute says that the grand- 
children will take per stirpes. The children of a deceased child 
will take among them the one share that their father would 
have inherited. 

If a parent died owing a debt, and later his children stepped 
into his place and took his share of his father’s estate per stirpes, 
would they take that share subject to their father’s debts? In 
some states they would'® but in Maryland they would ee their 
share not subject to their father’s debts.'¢ 

An interesting situation arises where all the children aan died. 
Let us suppose that A. had two sons, both of whom predeceased 
him. One son left one child, and one left four children. Now if, 
upon A’s death, these grandchildren should take per stirpes, one 
of them would get half the estate, while the other four would 
get only one-eighth each. That seems hardly fair, and it seems 
that justice would dictate that the five grandchildren, being all in 
the same situation, should be deemed as taking not through their 
parent, but directly from their grandparent, and so per capita. 
But is this the law? A similar situation has never come before 
the Maryland Court of Appeals. The statute does not necessitate 
per stirpes distribution in such a case. The statute says, “If 
there be children and children of a deceased child .. .”’ Here we 
are not dealing with the case of children and children an deceased 
children, but simply children of deceased children alone. 

In order to find the law of the matter, let us first turn to the 
English Statute of Distribution. One Section (22, 23 Car. II) 
states that after the third is given to the wife, “fall the residue 
by equal portions to and amongst the children of such person 
dying intestate, and such persons as legally represent such 
children, in case. any said children be dead.” Another Section 
(23 Car. III) says that after the wife and children or children’s 
children, if such there be, the estate shall go to “the next of 
kindred to the dead person in equal degree or legally representing 
their stocks pro suo cuisque jure.” Now notice that among 


14 Requardt v. S. D. & Tr. Co. 148 Md. 431, 122 A. 526, Slingluff v. Johns 
87 Md. 273, 39 A. 872. 
15 Martin v. Martin 56 Ohio 333. 


16 Kendall v. Mondell 67 Md. 444, 10 A. 240. Courtney v. ne 138 Md. 
204, 118A717, Halsey v. P. E. Church 75 Md. 275, 23A.781 
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collaterals, the statute says, “in equal degree,” but it does not say 
this of lineals. This difference in phraseology has had a bearing 
on the decisions. 

The first case on the subject was in 1695; Walsh v. Walsh.!7 
A. had three brothers. One died, leaving three children, another 
two, and a third five. Then A. died intestate. The court decided 
that distribution should be made per capita, and not per stirpes, 
and “all the children should have equal, because none took by way 
of representation, but all as next of kin in equal degree.” Notice 
that this was not a case involving lineals, but collaterals. 


The next case was in 1714; Lockyer v. Vade.18 A man left a 
wife and several grandchildren. Should the grandchildren take 
per stirpes or per capita? The court said that they should take 
per stirpes, because the Statute of Distribution, as noted above, 
spoke of “in equal degree” regarding collaterals, but did not do 
so regarding lineals. - 

The next case was in 1738; Durant v. Prestwood.!® Here aunts 
and nephews were involved; and the court said they should take 
per capita. But here, too, was a case of collaterals, not lineals. 

The next case was in 1871. In Re: Ross’s Trust.2° There were 
three children of one deceased son and four of another. The 
court ruled that they should take per stirpes, because they were 
lineals. The court said that this harmonized with the Roman law, 
from which the.Statute of Distribution was borrowed. 


According to English precedents, therefore, when there are no 
children, but children of deceased children only, the children 
of deceased children take per stirpes; but when there are no 
brothers or sisters, but children of brothers or sisters, the 
children take per capita. 


Because of the seeming hardship of this rule, several states, 
Virginia, Michigan and New York among them, have passed 
statutes to the effect that when only grandchildren remain, thev 
should take per capita. This explains the Virginia decision in 
Ball v. Ball?1 in which this was held. 


Vermont does not have such a statute but has uniformly held 
that grandchildren take per capita when there are no children. 
The leading case in that jurisdiction is in Re: Martin’s Estate.22 
However, the decision in that case resulted from the fact that 


17 Precedents in Chancery 54, 24 Eng. Rep. 27. 
18 Ct. of Chancery Barn. Ch. 444. 

19] Stk. 454. 

20L, R. 18 Eq. 286. 

2127 Gratt 325. 

2296 Vt. 445. 120 A. 862. 
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the court neglected to distinguish the English cases involving 
lineals from those involving collaterals. 

Some states have departed from the English precedents because 
of the manifest injustice of the distinction. The Massachusetts 
court in Old Colony Trust Co. v. Lothrop,?* said of the per capita 
position, “It expresses the natural impulse of mankind.” The 
Pennsylvania court in Lippman’s Appeal?‘ said, “So manifestly 
just is the rule that on a construction of a doubtful statute it 
should be given preference.” 

One Maryland case which touches on the subject is Thomp- 
son v. Young.2*> There the court, without argument, simply 
stated that “if standing in equal degree, per capita; if in unequal 
degrees, per stirpes.”” This, however, was a case of distribution 
among collaterals, not lineals. However, Ballenger v. McMillan, 
106 A 2nd 109 seems to have determined the point, for it says 
“In Maryland, as in England, by virtue of the Statute of Dis- 
tributions grandchildren take as the representatives of their 
respective parents, even where those parents are dead, in cases 
of intestacy.” 


Posthumous Children 

Sec. 144 states that a posthumous child, that is, a child born 
after his father’s death, will take his share as if born before his 
father died. No other posthumous relatives can take. However, 
posthumous children of collaterals, if born before the death of 
the intestate, can take from the intestate.?¢ 


Illegitimate Children 

Illegitimate offspring get no share of the father’s estate in 
-intestacy,2® but by Sec. 145 they do inherit from their mother 
or from one another. Art. 46, Sec. 7, says that “where such 
illegitimate child shall die leaving no descendants or brothers 
or sisters, the mother of such illegitimate child, if living, shall 
inherit from such illegitimate child and if the mother be dead, 
the heirs at law of the mother shall inherit.” If, after the birth 


23276 Mass. 496, 177 N.E. 675, 78 A.L.R. 1382. 

2430 Pa. 180, 72 Am. Dec. 692. Other decisions for per capita distribution 
to lineals are Brown v. Taylor 62 Ind. 295, Nichols v. Shepard 63 N.H. 391, 
Fisk v. Fisk, 60 N.J. Eq. 195, Contra, Swenson v. Lewison 135 Minn. 145. 
- See article by A.M.K.—Do Nephews and Nieces Take Per Capita? 5 Ill. L. 
Rev. 450. 

28325 Md. 450. Maxwell v. Seney’s Lessee 5 H. & J. does not apply, since 
there a brother was still living. McComas v. Amos 29 Md. 132, idem., 
Righter v. Clayton, 173 Md. 188, 194 A. 819 is not in point, as distributees 
were not in equal degree. In Plummer v. Shepherd 94 Md. 466, 51 A. 173, the 
decision turned upon the intent as expressed in the will. 


26 Shriver v. Reister 65 Md. 278, 4 A. 679. 
268 Scanlon v. Walshe 81 Md. 118, 31 A. 498. 
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of an illegitimate child, the father marries the mother and 
acknowledges the child as his, the child will be entitled to a share 
in his father’s estate the same as if born in lawful wedlock.?" 


Adopted Children 


Adopted children inherit the same as natural children. By 
Article 93, Sec. 142, they may also inherit from their adopted 
parents’ collaterals. And where there has been an agreement to 
adopt a child, accompanied by virtual, though not statutory adop- 
tion, and the child has faithfully and fully performed the duties 
of a natural child to his foster parents, he is entitled to right of 
inheritance such as a natural child would enjoy.28 It is also 
generally held that in the absence of statute to the contrary 
adopted children inherit from their natural parents as well as 
their adoptive parents.29 Since Maryland has no statute to the 
contrary, we may assume that in Maryland adopted children may 
inherit from their natural parents.2% This may be inferred also 
from our statute. Article 16, Sec. 86, says, “The natural parents 
of the person adopted shall be relieved of all legal duties and 
obligations due from them to the person adopted; provided, that 
nothing in this sub-title shall be construed to prevent the person 
adopted from inheriting from his natural parents and relatives 
under the laws of this or any other state.” 

However, the natural parents cannot inherit from their chil- 
dren.®° The adopted child’s property goes, upon his death, to his 
heirs by adoption. 


Parents 


Before 1916, the realty of a child dying intestate went to his 
father.*! By Sec. 136-7, the father and mother will share equally 
the entire estate if there are neither spouse nor descendants. 


Brothers and Sisters 

Sec. 138—“If there be a brother or sister, or child or descend- 
ant of a brother or sister and no child, descendant, father or 
mother of the intestate, the said brother, sister or child or de- 
scendant of a brother or sister shall have the whole.” Notice that 
descendants of brothers and sisters stand by representation in 


27 Scott v. Ind. Ice Co. 185 Md. 343, 109 A. 117. Art. 46 Sec. 6. 

28 Besche v. Murphy 190 Md. 539, 59 A. 2nd, 499. 

29 Humphreys v. Davis, 100 Ind. 274, Tilliski’s Estate 390 Ill. 273, 61 N.E. 
ae 24. See 27 Mich. L. Rev. 488, 6 Wash. L. Rev. 94, ’22 Iowa L. Rev. 


29* See OP. Atty. Gen’l. 31:270. 
30 In Re: Simmons 121 Me. 97, 115 A. 765. 
81 Ellwood v. Lannan’s Lessee 27 Md. 200. 
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place of their deceased parents. This applies to grandnieces 
and grandnephews.'? 


Collaterals Other Than Brothers and Sisters 

Collaterals are described by Bouvier?’ as “those who descend 
from one and the same common ancestor, but not from one 
another; thus brothers and sisters are collateral to each other, 
the uncle and the nephew are collateral kinsmen, and cousins 
are the same.” 

The Maryland Code provides in Art. 93, Sec. 140, that after 
spouse, children, descendants, father, mother, brothers and 
sisters, and their descendants, all collateral relatives in equal 
degree shall take. The question then arises, by what means are 
we to determine who are collateral relatives in equal degree? 
Is an uncle in equal degree with a nephew? Is a second cousin 
in equal degree with a first cousin once removed? 


There are two possible methods for determining the nearness of 
the propositus, or deceased, to a relative. One is called the 
common law method, the other the civil law method. 


The Common law, sometimes called the canon law method, was 
devised by the church, in order to determine the degrees of 
relationship within which people may marry. By this method, 
they counted the steps or degrees from the common ancestor of 
the deceased and the relative in question, down to that relative. 
If one relative was three steps removed from the common an- 
cestor of both, and another relative was also three steps away, 
they were in equal degree. This was subject to the qualification 
that if the number of steps from the common ancestor to the 
deceased was greater than that from the common ancestor to the 
relative, the number of steps to the deceased was taken. Thus 
the common ancestor of the deceased and his uncle, was the 
_ grandfather; and the uncle would be one step removed from 
the grandfather, being his son. But since from the common 
ancestor to the deceased was two steps, the uncle was considered 
to be two steps removed. The common ancestor of the deceased 
and his great-uncle, was the great-grandfather. The great-uncle 
was one step removed from the great-grandfather, being his son. 
But from the great-grandfather to the deceased was three steps, 
so the grand-uncle was considered three degrees removed from 
the deceased. . 

The civil law method of reckoning was devised by the civil 
lawyers. This was to count up from the deceased to the common 
ancestor, then down to the relative in question. By this method 


82 Righter v. Clayton 173 Md. 138, 194 A. 819. . 
83 1 Bouvier 186. 
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of reckoning, in order to find the degree of relationship to the 
uncle, one would count upward from the deceased to the grand- 
father, which would be two steps (father, grandfather), then 
down to the uncle, which would be one step further. The uncle 
by this method was three degrees removed from the deceased. 
In order. to find the relationship of the deceased to the great- 
uncle, one would count upward to the great-grandfather, or three 
steps (father, grandfather, great-grandfather) then down an- 
other step to the great-uncle. Thus the great-uncle would be four 
degrees removed from the deceased, and so in a more remote 
degree from the uncle. 


Blackstone says that the common law method was used in 
England to determine nearness of kin in the distribution of realty, 
whereas the civil law method was used for the distribution of 
personalty.*+ In 1774, Valette, who was register in the office of 
the Prerogative Court of Maryland, wrote that the common law 
method was used in Maryland for the distribution of realty and 
the civil law for the distribution of personalty.*® 

In 1887, Hinkley*¢ said that the mode of ascertaining the degree 
of kindred between individuals in Maryland is “to reckon by 
counting down from the common ancestor to the more remote 
of the two.”’ He cited the case of Charlotte Hall v. Greenwell,?7 
wherein the court said, regarding the common law method, “‘This 
applies to all cases of distribution of personal estate.” He also 
cited Thomas’ Administrators v. Frederick County School.°8 In 
1798, Judge Clement Dorsey in his book “Maryland Testamentary 
Law’’, took the same position.?9 Later, Judge Frank in his book, 
“Titles to Real and Leasehold Estates’’4° contended for the com- 
mon law method. Richard Venable also in his “Lectures on 
Titles’’,#1 said, “The common law method is expressly adopted 
in the law of distribution of personal property in Maryland.” 
There is evidence that in several courts of Maryland, even as late 
as 1927, the common law method was used. Then, in 1927, came 
the case of Thomas v. Marriott.42 Judge Bond in that case said 
that since (1) our Statute of Distribution was taken from the © 
English statute, and in England the civil law was followed, and 
(2) it seemed to “coincide with the ordinary feeling of nearness 


342 Bl. Comm. 206. 

35 Deputy Commissioner’s Guide. 

36 n, 434. 

374 G, & J. 407. 

387 G. & J. 369 (Hinkley, Test. Law in Md.) p. 484. 
38-107, 

20. 9, '13; 

41 pt. IT, p. 2. 

42.154 Md. 107, 140 A. 91. 
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_in kinship and the general sense of right” and (3) the statute 
regarding the passing of property to the state when relatives 
fail, mentions that the common law method be there used, and 
it cannot be understood why they specified that method if it was 
not different from the one meant to be applied generally; that 
the civil law method was the correct method in Maryland. He 
added that the statement in the Charlotte Hall case was mere 
obiter dictum, and that the Frederick School case did not mean to 
imply that the common law method should be used for all pur- 
poses. However, it is hard to say other than that he over- 
ruled these two cases and made new law for Maryland. 


In Maryland, then, the civil law method is used in determining 
the degree of relationship among collaterals. 


CHART FOR DETERMINING RELATIONSHIP TO THE DECEDENT 


Great Grand Parent III 






Grand Parent II 


Parent I 





Uncle ITI.2 Great Uncle IV.3 
1st Cousin IV.2 2nd Cousin V.3 


Deceased Brother II.1 


Nephew III.2 
1st Cousin 3rd Cousin V1.3 
once removed V.3 


_Roman Numerals—Civil Law 
Arabic Numerals—Common Law 


In the case of Thomas v. Marriott,** there were the grandchild 
of a great uncle, and a first cousin once removed contending for 
the property. (A first cousin once removed is the child of a 
first cousin. This is to be distinguished from a second cousin, 
who is a father’s first cousin.) Now if the common law method 
were used, the counting would begin for the great-uncle’s grand- 
child with the great-grandfather, who was the common ancestor 
of the claimant and the deceased. Counting down through the 
great-uncle and the great-uncle’s child to the great-uncle’s grand- 
child, it would be found that there were three degrees or steps. 


43 idem. 
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The counting for the first cousin once removed would be from 
the grandparent, who was the common ancestor. Counting down 
through the uncle and the first cousin, to the first cousin once 
removed, would result in three degrees. Thus the two would be 
each three steps removed, and in “equal degrees”, and so would 
divide the estate. According to the civil law method, however, in 
the first case one must count up to the great-grandfather, and in 
the second case only to the grandfather; so that the great- 
uncle’s grandchild would be six steps removed, but the first 
cousin once removed would be only five steps away from the 
deceased; and so the court decided. 


GGP 
GU GP GP 
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GU child M F U 


Ne 


GU g’child | D pe Ste. 


Ist C. once 
removed 


THOMAS vy. MARRIOTT 


In Suman v. Harvey*‘ the survivors were some first cousins, 
and children of other deceased first cousins (called first cousins 
once removed). The first cousins prevailed. They were in the 
fourth degree, while the first cousins once removed were in the 
fifth. 


One may contend in this case that the children of the first 
cousins should have taken as representing their father. But 
there is no representation allowed among collaterals further re- 
moved than the descendants of brothers and sisters.45 If, how-_ 
ever, a collateral who is entitled outlives the testator, but dies 
before the estate is distributed, his-heirs will take his share 
(Sec. 148). 


Among collaterals there is no distinction between half-bloods 
and whole bloods. That is, a half-uncle may take equally with a 
whole uncle.*6 | 


44114 Md. 241, 79 A. 197. 

45 Art. 98, Sec. 189. Before 1916 representation was limited to children 
of brothers and sisters. See Righter v. Clayton 173 Md. 1388, 194 A. 819. 

46 Art. 98. Sec. 140, and Seekamp v. Hammer 2 H. & G. 9. 
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Grandparents 

Sec. 141 provides that if there are no collaterals within the 
fifth degree, then grandparents will take. This no doubt means 
collaterals within the fifth degree counting by the civil law 
method. Relatives by marriage, with the exception of the spouse, 
do not take in intestacy. 


Aliens 

Aliens can Peles in intestacy in the same manner as citizens. 
Art. 98, Section 155 of the Code provides for the opening of a 
special bank account by the Register of Wills in time of war for 
the purpose of holding the money for the people entitled until 
distribution can be made. If claims are not filed within seven 
years, the money will be turned over to the state, but may later 
be reclaimed. 


Escheat 

The term used when funds are turned over to the ae rather . 
than to relatives is escheat. Article 98, Sec. 146, states, if there be 
no widow or relatives within the fifth degree counting down from 
the common ancestor to the more remote, the whole surplus shall 
belong to the state.” Thus, in escheatment, not the civil law, but 
the common law method of reckoning, is used. Maryland is 
unique among the states in cutting off relatives after the fifth 
degree.*4* 

However, this law has much to commend it. Ely says, “The 
extent to which intestate collateral inheritance is carried is the 
survival of the sentiment of the time when people lived in clans, 
and is ridiculous in our day.*8 Cavers speaks of the “laughing 
heir’—the distant relative who laughs when he receives the 
- inheritance.*2 Dalton®® gives as his opinion that “only the sur- 
-viving spouse and the direct descendants of the intestate should 
be entitled to inherit.’”’ Mill5! agrees, and adds that even these 
should be entitled to only a portion, the rest to go to the state. 
Cavers points out that provisions for allowing inheritance by 
remote relatives has opened the way to swindlers. ‘‘The credulous 
fall victims to swindlers who dangle before them the chance to 
lay claim to the fortunes of the distant, and possibly Rane 
kinsmen.’’*? 


47 Atkinson, p. 75. ‘Rheinstein, p. 26. This has been Maryland law since 
1719 (Ch. 14). Under it, however, a great-great-grandnephew, a 3rd cousin 
once removed, a fifth cousin, may take. Query: Is the limitation strong 
enough to avoid the evil it intends to rectify? 

48 Quoted by Dalton, Inequality of Incomes, 332-4. 

49 Change in Am. Family (1935) 20 Iowa L. Rev. 202. 

50 The Inequality of Incomes, p. 334. 

51 Princ. of Pol. Ec. p. 227. 

52 See Rheinstein, Cases on Decedents’ Estates p. 29. Mechem & Atkin- 
son’s casebook gives very good bibliography on this point. 
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In escheatment, the state has the burden of proving that there 
are no heirs capable of taking.®3 

Section 146 continues, that this surplus shall be paid to the 
Board of the County Commissioners of the county wherein letters 
of administration could be granted upon the estate for the use of 
the public schools of said county. 

Section 147 states, “If any legal representative shall appear 
after payment has been made under the preceding section, the 
Board of County Commissioners receiving such payment shall 
pay the same to such representative; but no collaterals more 
remote than brother’s or sister’s children shall claim under this 
section.”” In Dombrovsky v. Mayor and City Council of Balti- 
more®*‘ a first cousin and a nephew came in after escheatment. 
The nephew only could recover, because the cousin was “further 
removed than brother’s or sister’s children.” In this case, the 
proximity to the deceased was determined by the civil law method. 
(According to the common law method of counting, the cousin: 
would have been as closely related to the decedent as would a 
nephew.) The rule is, therefore, that although the common law 
method is used in determining if an estate shall escheat, the civil 
law is employed in recovery after escheatment. 

The code does not specify any time in which relatives must 
come in after escheatment. In Labanowsky v. Mayor and City 
Council®> eighteen years after escheatment a brother appeared 
and was allowed to reclaim the property from the state. 


> 
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x—None of class living. 
Blank space—Immaterial whether any of class living. 


53 U.S.F. & G. v. Dempster 150 Md. 235, 183 A. 723, Peterkin v. Inloes 4 
Md. 175, Novak v. Trustees 123 Md. 161, 90 A. 997. Ann. Cas. 1915 c. 1067. 

54141 Md. 143, 118 A. 861. 

55 168 Md. 127, 176 A. 615. 
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Advancements . 

“An advancement, in legal contemplation, is the giving by 
anticipation the whole or part of what it is supposed the child 
or party advanced would be entitled to receive on the death of 
the party making the advancement.’’6! Section 185 of Article 93 
states, after providing for distribution to the children, “‘provided, 
that if any child or descendant shall have been advanced by the 
intestate by settlement or portion, the same shall be reckoned 
in the surplus; and if it be equal or superior to a share, such 
child or descendant shall be excluded; but maintenance or edu- 
cation, or money given without a view to a portion or settlement 
in life, shall not be deemed an advancement.” 

The purpose of this section is ‘‘to secure equal and exact justice 
as far as may be among the children of an intestate by equaliz- 
ing their shares in the distribution of this estate.’’62 


The doctrine of advancements applies only in cases of total 
intestacy.*? That is‘to say, sometimes one part of a will may be 
declared void, although the rest of the will is upheld. If there 
is no residuary clause, that part of the will which is void will 
pass the property involved according to the laws of intestacy. 
To that portion of the property, however, the doctrine of advance- 
ments does not apply.*4 The doctrine is that in cases of total 
intestacy, if the child has been given by the intestate before his 
death a gift which is given as an advance to him or settlement 
with him or with a view to giving him a start in life, the advance- 
ment will be deducted from that child’s share in the distribution 
of the estate; and if the advancement is equal to or greater than 
what the child would receive in the intestate distribution, that 
child will be excluded in the division of the estate. 


For example, let us suppose a father has three children. To 
one he gives $6000, to a second $3000, and to a third, nothing. 
Then the father dies intestate, leaving $12,000. To compute the 
share of each child, we will add all these sums together: $6000 
plus $3000 plus $12,000 equals $21,000. The share of each child 
will be one-third, or $7000. Now deduct the $6000 received by 
the first son from his share, and he will receive $1000. Deduct 
the $3000 received by the second son from his share, and he will 
receive $4000. The third, having been given nothing in advance, 
will receive his entire share, $7000; $1000 plus $4000 plus $7000 
equals $12,000, which the intestate left. 

Let us suppose, however, that this same father, having made 


61 Harley v. Harley 57 Md. 340, Clark v. Williams 27 Md. 694. 
62 McCabe v. Brosenne 107 Md. 490, 69 A. 259. 

63 McComas v. Amos 29 Md. 131, Higdon v. Burch 9 Gill 83. 

64 Pole v. Simmons 45 Md. 246. McComas v Amos 29 Md. 131. 
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the same advancements, left only $5000. We cannot compel the 
son who received the $6000 to return $1000 of it, for an advance- 
ment is not a loan, but a gift in advance.*° So we simply disre- 
gard him. Then two children will be involved. We will add the 
$3000 advanced to the one son to the $5000 which the intestate 
left, the total equalling $8000. Since the first son is no longer 
in the picture, we divide by two, making $4000, the share of each. 
Deduct the $3000 received by the second son from his share, and 
he will receive $1000. The other son will receive $4000; $1000 
plus $4000 equals $5000, which the intestate left. This bringing 
of advancements into the amount left by the intestate is called 
bringing it into the hotchpot. 

The advancement may be personal property or realty.66 The 
presumption is, when a substantial gift is given to a child, that 
it was intended as an advancement.*? Parole evidence is ad- 
missible, however, to prove that it is not.68 Whether or not the 
gift is an advancement, depends upon the intention of the 
parent.®® 

The statute says that money given for maintenance or educa- 
tion shall not be considered an advancement. Trifling gifts are 
not advancements, nor is a loan. A loan differs from an advance- 
ment in two ways. If the loan is greater than the son’s share 
would be, the administrator can compel him to return the sur- 
plus.“° On the other hand, if it is a loan, the son can plead the 
statute of limitations.71 Nor is a sale an advancement, for it is 
given for valuable consideration.72 It may also be shown by 
parole evidence that the fund was not intended as an advance- 
ment, but as an absolute gift.73 

A debt may be changed by will into an advancement. In Stra- 
horn v. Rowe,** a father left his daughter out of the residuary 
clause, “having received an advance of $2000 from me.” The 
executor sought to foreclose on the mortgage, for which the 
$2000 was consideration, but the court restrained him, holding 


65 Baker v. S. D. Co. 93 Md. 368, 48 A. 920, Love v. Dilley 64 Md. 238 1 A. 
59, 4 A. 290. 

66 Advancements of realty in Parks v. Parks 19 Md. 323, Warfield v. War- 
field 5 H. & J. 459. See also Graves v. Spfedden 46 Md. 527, McCabe v. Bro- 
senne 107 Md. 490, 69 A. 259, Love v. Dilley, 64 Md. 238, 1 A. 59, 4 A. 290. 


67 Stewart v. Pattison 8 Gill 46, Graves v. Spedden 46 Md. 527. 

68 Pole v. Simmons 45 Md. 246, S. D. & Tr. Co. v. Baker 91 Md. 297 46 A. 
1071, Baker v. S. D. & Tr. Co. 93 Md. 388 48 A. 920. 

69 Stewart v. Pattison 8 Gill 46, Graves v. Spedden 46 Md. 527. 

70 Kinney v. Newbold 115 Iowa 145, 88 N.W. 328. 

71 Hughes’ Appeal 57 Pa. 179. 

72 Nobles v. Davenport 183 N. C. 207, 111 S.E. 180, 26 ALR 1086. 


73 See Note 67. 
74153 Md. 364, 134 A. 232. Also Howard v. Hobbs 125 Md. 636, 94 A. 318. 
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that the father by his will had converted the loan into an advance- 
ment.. Insurance policies in favor of the child have been con- 
sidered advancements.‘#* 


Laying out money to start a child in business or to set up a — 
home™> is an advancement. In a Missouri case™® a birthday 
present was held to be an advancement. Marriage portions have 
been called advancements. A gift to a son-in-law is considered 
an advancement to the wife.*7 Where a parent purchased land 
in the name of a child, it will be presumed that there was an 
advancement.* The value of an advancement is usually taken 
as of the time the child received it.7*® 


Release of Expectancy 


An interesting situation may arise when a child receives an 
advancement, and in consideration therefor signs a contract 
giving up all his rights to any further share of his father’s estate. 
Let us suppose, for example, that a son takes an advancement of 
$5000, and signs a paper renouncing all further claim to any of 
his father’s estate. Then let us suppose the father dies intestate, 
leaving $50,000 and two children. Will the son be held to his 
bargain? The great weight of authority holds that he will. As 
a vigorous opinion in Coffman v. Coffman®® expresses it, ““Some- 
times the present use of a certain sum is worth more to a child 
than the uncertain prospect of sharing in a parent’s estate, 
although the future share may, in the end, amount to many times 
its present value.”’ A few states, however, have held that such 
contracts should not be upheld, because it is against public policy 
to allow an heir to release or assign an expectancy,®! or because, 
had the father wished, he could have disinherited the son by 
will,82 or because the course of descents cannot be altered by 
agreement of the parties.82 In those states, the amount advanced 
would simply go into the hotchpot.®4 


_ Even in states where such contracts are upheld, courts have 
refused to allow them where the child would be cut off in favor 


748 Thompson v. Latimer 209 Ky. 491, 273 S.W. 65, 24 Mich. L. R. 307. 
75 Hill’s Guardian v. Hill 122 Ky. 681, 92 S.W. 924. 

*6 Miller v. Richardson 85 S.W. 2nd 41. 

77 McCabe v. Brosenne 107 Md. 490, 69 A. 259, Dilley v. Love 61 Md. 603. 
78 Mutual Fire Ins. Co. v. Deale 18 Md. 267, 9 Am. Dec. 678. 

79 Clark v. Willson 27 Md. 693, Warfield v. Warfield 5 H. & J. 45y. 

80 41 W. Va. See also Simons Estate 158 Mich. 256, 122 N.W. 544. 

S1 Thompson’s Estate, 26 S. D. 576. 

82 Bank v. Shutt 174 Iowa 583. 

83 Cannon v. Nowell 51. N. C. 437. 

$4 Ratcliffe v. Mead 184 Va. 328. 
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of more distant relatives. In Pylant v. Burns,®> a daughter, in 
consideration of an advancement of $1000 signed a release to all 
claims upon her father’s estate. The only other relatives were 
two brothers, three sisters and some nephews of the intestate. 
The Court said, “Where one of a class of prospective heirs accepts 
from his ancestor an advancement in full of his share to which 
he would be entitled on the death of such intestate, he will be 
estopped from claiming an interest in the estate against other 
heirs who would otherwise share equally with him as such 
heir. * * * But to hold that a prospective heir, who accepts an 
advancement and relinquishes his claim to any further interest 
in the estate of a person, who subsequently dies intestate, leaving 
no person or persons who stand in the same degree of relationship 
to the intestate as such advanced prospective heir, shall not 
take any further interest in the estate of his ancestor, but that 
others should take the estate who do not stand in the same degree 
of relationship to the intestate as the one so advanced, and who 
would not inherit the estate under the Statute of Distributions, is 
quite a different thing. This is going further than we are wililng 
to go.” There is no Maryland case in point.8¢ 


Gifts to collaterals are not advancements.®* Gifts to grand- 
children after the death of their parents are advancements, but 
gifts to grandchildren within their parents lifetime are not.’* 

If a man has two sons, to one of whom he makes an advance- 
ment, which son dies before the intestate, the advancement made 
to the father will be deducted from the share of the deceased son’s 
child, since the child takes by representation.89 Suppose, how- 
ever, that both sons pre-decease the intestate. Will the advance- 
ment to the son then be deducted from the share his child will 
receive? This will depend upon whether the state holds that in 
case all the children are dead, the grandchildren take per capita, 
that is, directly from the intestate. Those states which so hold 
will not deduct the advancement in such a case.°° 

Article 98, Section 135, states, regarding advancements, “the 
widow shall have no advantage by bringing such advancement 
into reckoning.” That is, the doctrine of advancements will be 
used in determining the relative share of the children, but will 
not be employed in favor of the widow in determining her share.?! 


$5 153 Ga. 529, 28 A.L.R. 423. 

86 Keys v. Keys 148 Md. 347, 129 A. 504 was a family settlement, for fair 
consideration. 
: os Epes v. Antrihin 205 Mo. 244, Waldron v. Taylor 52 W. Va. 284, 455 

EB. 336. 

88 Dilley v. Love 61 Md. 603. 

89 Brown v. Taylor 62 Ind. 295. 

90 Skinner v. Wynne 5 N. C. 41, Person’s Appeal 74 Pa. 121, Brown v. Tay- 
lor 62 Ind. 295. Contra, Crump v. Fawcett 70 N. C. 3465. 

91 Ruch v. Biery 110 Ind. 444, 11 N.E. 312. On advancements see Marks, 
J.E. 24 Ky. L. Rev. 83; N.L.F. 17 Tenn. L. Rev. 254. 
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CHAPTER III 
DEVELOPMENT OF THE LAW OF TESTACY 


Definitions 


An executor (fem. executrix) is a personal representative 
charged with administering the estate according to the terms 
of a will. A devise is a gift of land by will. The person who 
leaves the devise is the devisor, and he who takes the devise is 
the devisee. A bequest is a gift of personalty by will. A legacy 
is a bequest of money, and the person who receives it is called the 
legatee. (The word legacy, however, is often loosely used in 
place of bequest, and vice versa.) A codicil is an amendment or 
addition to a will, usually embodied in a separate instrument. 

To correctly define a will is not easy. Most of the definitions 
given in the texts omit certain elements or fail to allow for excep- 
tions. A standard definition from the Maryland cases is, ‘An 
instrument by which a person makes a disposition of his property - 
to take effect after his decease.’! This definition is copied from 
Jarman? who, however, adds, ‘‘and which is in its own nature 
ambulatory and revocable during his life.’”’ Both these definitions, 
however, ignore the fact that a will may not be an instrument. 
Under certain circumstances, it may be oral. Nor need it dispose 
of property, but may simply appoint an executor or guardian, 
or merely revoke a former will. An all-inclusive definition 
would seem to be: a will is a voluntary declaration of intent, by a 
competent person, made according to law, affecting his property; 
Which declaration is revocable during his life, and intended to 
take effect only upon his death. 

There are, then, according to this definition, seven essentials 
in a true will. 

I. It is voluntary. If it is made because of coercion, or in- 
duced by fraud, it is not a true will.4 


II. It expresses the true intent of the testator. If the testator 
makes a will as a model or specimen,** or in jest, it is not 


1 Cover v. Stem, 67 Md. 449, 10 A. 236; Wilks v. Burns, 60 Md. 64. 

2 Wills, 18. 

3 Lungren v. Schwartzwelder, 44 Md. 482; Colvin v. Warford, 20 Md. 357; 
Hickman’s Estate, 101 Cal. 609, 36 Pac. 118 (Executor); Stringfellow v. 
Somerville 95 Va. 701, 29 S. E. 685 (Guardian); Brenchley v. Still, 163 Eng. 
Rep. 1277 (Revocation). 

+See Chapter X. 

4" Nichols v. Nichols, 2 Phil. 180. 
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his will.’ In Lister v. Smith® a: codicil by a testator revok- 
ing a bequest to a woman, made in order to induce her 
mother to give up the house she acquired, was denied 
probate. Parole evidence was admitted to show this.‘ 
If the testator signs in ignorance of the true nature of 
the instrument, it is not his will.§ 


III. The testator must be competent. If he lacks the capacity 
to execute a valid deed or contract in Maryland, he also 
lacks the capacity to make a valid will.® 


IV. The declaration must be made according to law. Unless 
this is so, it is not regarded as the true will of the deceased. 
It need not always be in writing,!®° but it must, if oral, 
be made in a prescribed manner. A testator is presumed 
to know the law, and that the Legislature can change this 
law at any time.!' 


+) 


“Animus Testandi.” The four essentials mentioned so far 
have been summed up in the expression animus testandi, 
or “testamentary intent.” If the testator’s act is not 
voluntary, if it does not express his true intent, if not in 
accordance with the law when it should take effect, that is, 
at the testator’s death, and if the testator is not competent, 
the courts are prone to characterize the declaration as 
lacking in testamentary intent. Where a testator gave 
instructions for drafting his will, but before it was com- 
pleted he became unconscious, the draft thus made was 
without testamentary intent.12 In Tabler v. Tabler'® a 
man was in the act of dictating a will, when his mind gave 
way. It was held that what he had dictated was without 
testamentary intent. In Trustees of Western Maryland 
College v. McKinstrey't Mrs. McKinstrey in 1883, wrote 


* Sewell v. Slingluff, 57 Md. 587 (Obiter); Nichols v. Nichols, 2 Phil. 180. 

63 Sw. @ oTr.»282. 

* However, courts admit such evidence with caution, because of the 
danger of overthrowing genuine wills. See Barnewell v. Murrell, 108 Ala. 
366, 18 So. 831. In re: Kennedy’s Will, 159 Mich. 548, 124 N. W. 516, 28 
ALR (N. S.) 417. 

8 Alter’s Appeal, 67 Pa. St. 341, Sewell v. Slingluff, 57 Md. 537. 

9 Code, Art. 93, Sec. 335. This will be further considered in Chapter VI. 

10 See Soldiers and Sailor’s Wills, chapter V. 

11.Bartlett v. Ligon, 185 Md. 621, 109 A. 478. Legal formalities will be 
discussed in Chapter VII. 

12 Sewell v. Slingluff, 57 Md. 537; True, Boofter v. Rogers, 9 Gill 44 is 
contra, but this was before the Act of 1884 which required witnesses to 
testaments. 

1362 Md. 601. 

1475 Md. 188, 28 A. 471. 
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on the fly leaf of her Bible, “$5000 to Western Maryland 
College, $1000 to the Theological Seminary, $1000 to Ward 
Hall.” This was signed but not witnessed. In 1884 a 
statute was passed which required witnesses to all wills, 
including wills of personality. In 1890, Mrs. McKinstrey 
died. The courts held that the will was not made with 
testamentary intent, or she would have had it witnessed 
after the passage of the law. 

For true testamentary intent, there must be satisfactory 
evidence that the testator knew and approved of the con- 
tents of the will. In Lyon v. Townsend,!4* Lucy B. Towns- 
end was in the anesthesia room, being prepared for an 
appendicitis operation. She was also suffering from 
Bright’s disease and perhaps thought her end was near. 
On Monday at 9:15 A. M., she was given morphine. She 
then asked someone to call her attorney, and tell him she 
wanted to change her will. He rushed over to the hos- 
pital, and took notes of the changes she wanted. The most 
important change was to be in the residuary clause. He 
then rushed back to his office, and quickly dictated a new 
will to his stenographer; but in his haste, by testimony 
of others and by his own admission, he did not fix the 
residuary clause just like Mrs. Townsend wanted it. Just 
before the lawyer returned to the hospital with the will, 
Mrs. Townsend was given a hypodermic. He handed her 
the will, and she began to read it aloud. She did very 
well until she came to the residuary clause, when she 
went into a coma. She soon rallied, however, and began 
reading the residuary clause; but her reading was me- 
chanical, and became slower and slower. However, she 
finished the reading, signed the will, and it was witnessed. 
Then she dropped into a coma from which she never 
rallied. It was decided that she did not understand the 
contents of the residuary clause, and signed mechanically, 
so that there was not testamentary intent. 


V. It must affect his property. Many cases have held that 
a will must dispose of property!> but as we have seen, a 
will may simply appoint an executor or guardian or revoke 
a former will. However, although,these instruments were 
not dispositions of property, they did affect the property, 
in providing for representatives to dispose of it, or deter- 
mining that a former disposition of it should not stand. 
On the other hand, a will simply declaring that another 


142124 Md. 163, 91A. 704. 
15 Grimes v. Talbert, 14 Md. 169; Cover v. Stem, 67 Md. 449, 10A. 237. 
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should “raise” the testator’s children,!® and another 
simply asking that the testator’s body be cremated!" were 
denied probate. Neither of these declarations affected 
in any way the property of the testator. 


VI. It is revocable during his life. So essential a feature of 
a will is its revocability that an insertion in a will that 
it will not or cannot be revoked has no effect whatever 
in preventing revocation.'8 The reason for this is that it 
does not become a will until the testator’s death. This 
characteristic of a will is meant when it is said that a will 
is “ambulatory”, (i. e., movable). It denotes ‘‘the power 
which a testator possesses of altering his will during his 
lifetime.’’!® If it is such an instrument as will not admit 
of revocation, it may be a deed or contract, but not a will. 
On the other hand, it may be in form a deed, a note or a 
contract, but if it is in substance testamentary, it can be 
revoked.?° 


VII. It takes effect only upon the death of the testator. In this 
respect a will differs from a deed or gift or declaration of 
trust. It creates, and can create, no present interest. The 
declaration not only postpones the delivery of title until 
death, but it must not even pass a present right to future 
enjoyment to begin after the testator’s death.2! In Bank 
v. Murphy22 a woman wanted to keep control of bank 
deposits until her death. Because of this, the purported 
gift by her of the bank account was considered testa- 
mentary, that is, as if it were a will, and was considered 

void as not having been executed in accordance with the 
requirements for proper execution of wills. For if an 
instrument not supposed to be a will reveals an intention 
to have only a post mortem operation, it is a will, whatever 
its form.?* “An instrument may be in the form of a deed, 
signed, sealed and delivered as such, and still if it be 
apparent that the party intended a posthumous disposi- 
tion of his property, the intent not being operative until 
after his death, such instrument will be regarded as 


16 Williams v. Noland, 10 Tex. Cir. App. 629, 32 S. W. 328. 


17118 Cal. 428, 50 Pac. 541, 62 Am. Rep. 244. There is no property in 
dead bodies. 


18 Wilks v. Burns, 60 Md. 64. See also 72 ALR 871. 

19 Bouvier, 186. ' 

“0 See O’Hara v. O’Hara, 185 Md. 321, 44A. 2nd 813, 163 ALR 1444. 
21 Hearn v. Purnell, 110 Md. 458, 72A. 906. 

*2 82 Md. 314, 33A. 640, 31 LRA 454. 

** Carey v. Dennis, 13 Md. 1. 


DEVELOPMENT OF THE LAW OF TESTACY 33 


testamentary.”24 “On the other hand, it may be in the 
form of a will, but if it conveys a present interest, it will 
be regarded not as a will, but a contract.’’?5 


In former times, a will was a devise of real property, while a 
testament was a bequest of personal property; hence the ex- 
pression, “last will and testament.” Today, however, the term 
‘will’? embraces both real and personal property, and is sufficient 
to pass both.?¢ 


History of Wills 

All the standard texts have short histories of wills, as have 
the commentaries of Kent and Blackstone. Histories of English 
law, as those of Radin, Jenks, Pollack and Maitland, deal with 
the subject. Reppy and Thompkins have published a history of 
wills. Material may be found in the law reviews?" and cases.?* 

Wills as we know them today were not unknown in ancient 
times, although little knowledge about them has filtered down 
to us. Among the Germans it is thought they were not known.?* 
However, an ancient Egyptian papyrus, which some believe to 
date back to 2500 B.C., contains a will wherein an Egyptian left 
his property to his wife, and provided a guardian for his children. 
This will had two witnesses, and an attestation clause.*° The 
code of Hammurabi (2250 B.C.) provided that a son could be dis- 
inherited.2! Solon introduced the will into Greek law, allowing 
them where there were no children.?2. Sennacharib (681 B.C.) 
left a will naming one of his sons as successor, and bequeathing 
to him his vast treasures.?? The wills of Plato and Aristotle have 
been preserved.?4 From the time of the Twelve Tables, they 
were provided for in Roman law.?® We also read in the Bible 
that Abraham, Isaac and Jacob passed their possessions to their 
sons by what may be called oral wills.®° 

In England real property could be devised before the Norman 
Conquest. The laws of Alfred provided that “book land’’, that is, 


24 Cover v. Stem, 67 Md. 449. 

25 Bradley v. Bradley, 119 Md. 649, 87 A. 390. 

26 Tenn. was the last state to provide this, in 1941 (C. 125). 
27 As H. L. R. Vol. XI. p. 69 ff. 

28 See Wilks v. Burns, 60 Md. 64. 

294 Kent 502. 

30 Rood, Wills p. 7. 

31 jdem. 

32 Redfield, Wills 1, 2. 

83 Harris, Anc. Curious and Famous Wills, p. 13. 
34 idem, p. 14. 

35 4 Kent, 503. 

36 See Gen. 21:10-14. 
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a grant of land evidenced by a book or charter, could be willed.3* 
By the time of Glanville,?8 “heir land” also, that is, land received 
by inheritance, could be willed. Pollock and Maitland remark 
that the wills still extant from these times are those of kings 
and bishops only, so do not show a general power to make a 
will.29 But Page4® points out that only the wills of the great 
would be preserved; the absence of wills of the poor does not 
prove that the right to will was denied them. 

However, with the coming of William the Conqueror, wills of 
real property gradually disappeared, until by the thirteenth cen- 
tury they were unknown.?! Theoretically, this was because under 
the Norman law, land could pass only by “‘livery of seisen’’, that 
is, an open, public act of delivering the land to the grantee; and, 
of course, a deceased grantor could not make such delivery. Prac- 
tically, the reason was that the lord, under the feudal system, had 
a right to the property in event of failure of the blood of the ten- 
ant, of wardship if the heir were a minor, which included the 
right to collect rents and forfeits, power to dispose of the ward by 
marriage, and knight service.42 Of course, power to will prop- 
erty would have militated against these rights. The Magna 
Charta (1215) provided that no freeman would even sell so much 
of his land as to leave him unable to perform his services to the 
lord of the land. So primogeniture ruled, and wills of realty were 
not allowed. In Maryland, also, at one time, one was not allowed 
to will real property.*° 
Regarding personal property, however, the situation was differ- 

ent. Personal property was not regarded as so important as real 
property to the continuance of the feudal system; so from the 
earliest times wills of personalty were not only allowed, but 
encouraged. The early rule seemed to be what has been called 
the doctrine of “reasonable parts”, and seems to have continued 
until about the time of Charles I.44 The testator was obliged to 
give his best chattel to the lord of the manor,*® and something 
to the church. Then he must leave one-third to his descendants, 
~ one-third to his wife, and the last third he could dispose of as 
he chose. If he left a wife only, or children only, he could dispose 
of one-half his estate as he chose. If he left no wife or children, 
he could leave it all as he wished. The church encouraged wills 
of personalty to such an extent that they taught that it was as 


‘57 Laws of Alfred C-41. Quoted in Stubbs. Select Charters 62. 
38 Lib. 7, Potts on Laws of Succession. 

39 Poll & Mait. II, 326. 

40 p, 10, 2nd Ed. 1928. 

41 Poll A &: Mait.. V..p.' 2d. 

422 Bl. Comm. 66. 

43 Beall v. Schley, 2 Gill 181. 

44 Fritch, p. 175. 

45 Glanville, I, 67, C 5. 
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great a sin to die without a will as to die unconfessed.4¢ Almost 
everyone, therefore, willed his personal property. : 

People resented the law which forbade them to will their real 
property; the church, too, resented it, for many a pious man 
would have liked to leave his property to the church. It may be 
asked, why then did people not make outright gifts of their 
property to the church before they died? But this, too, was 
illegal, for in the twelfth century Parliament had passed the 
Statutes of Mortmain, which said that a religious institution was 
restricted as to the amount of property it could own. 


To overcome this situation, a way was devised which, while 
not technically a breaking of the letter of the law, had the effect 
of allowing people to will their real property. It was by the 
creation of what was called a “use’’. 

Someone suggested, “You want to leave your property to the 
church, but cannot do so because, on the one hand, you are not 
allowed to make a will of real property, and on the other hand, 
the church is allowed to own only so much realty. Very well. 
Give your property to me, to hold it for the use of the church | 
after you die. You will be giving your property, not willing it, 
and to me, not to the church; so that the church will not own iy 
but simply have the use of it. The legal title will be in me, but 
the use of the property will be in the church. TI and my heirs 
will hold only the bare legal title—but the church will hold the 
equitable title, the use of the land, forever.” This custom seems 
to have begun about the time of Henry V (1413-1422). And so 
it was that men, not able to make wills of real property, did in 
effect will their real property by creating a use. Of course, the 
Equity Courts, being composed of clergy, upheld these uses. 
Another factor which made these uses popular was the Wars of 
the Roses. If a man decided to take sides against the king, he 
might give his land to another person for his own use—gso that 
if his side lost, and the king decided to confiscate the lands of 
the rebels, it would be found that he no longer owned the land. 
Another owned it; he had only the use of it.47 

Parliament determined to stamp out this practice. In 1535 
it passed the Statute of Uses, which declared that if anyone 
conveyed land to another for the use of a third party, the party 
for whose use the land was given would take a fee simple title. 
In other words, if A. gave land to B. for the use of the church, 
the church, for whose benefit the use was created, would take 
a fee simple title to the land. But, since the church was not 
allowed to own so much land, the transfer would be illegal. 

Then someone else suggested, “Give the land to me for the 


46 Poll. & Mait. 312, 354, 358. , 
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use of my brother for the use of the church after your death.” 
Then what happens? My brother, for whom the use was created, 
gets a fee simple title; but he gets it for the use of the church. 
A use upon ause. You give it to me for his use, for the church’s 
use. By the Statute of Uses, he gets title to it, but the church 
gets the use of it. 

The equity courts upheld this practice. They said that the 
Statute of Uses said nothing about a use upon a use. Parliament 
may have been tempted to pass a statute covering this situation 
also, but perhaps they thought that if they did, a new way out 
would be found. So, five years later, in 1540, Parliament passed 
the Statute of Wills,48 which permitted people to devise real 
property, at the same time preserving the interest of the lords. 
In 1660, however, by the Act to Abolish Military Tenures,*® the 
power to dispose of land by will was made absolute. 

Under the Statute of Wills, it was not necessary that the will 
be signed or witnessed. This was not required of wills of realty 
in England until the Statute of Frauds (1677) or of wills of 
personalty until the English Wills Act of 1837. The Statute of 
Wills, also, did not’ provide for the passing of after-acquired 
property. That is, if one had a hundred acres when he made 
his will, then acquired four hundred additional acres before he 
died, the four hundred acres would not pass under the will, but 
by descent.°° The argument was that when a testator said, “All 
my property,” he could be referring only to the property he had 
when he made that statement in his will. However, the Wills Act 
of 1837 decreed that such after-acquired property would pass 
under the will. It also seems now that if a man wills a definite 
property and sells it, then re-acquires it, that this property will 
pass as provided in the will.®! 

Matters of probate of wills were in the hands of the ecclesiasti- 
cal courts in England until the establishment of courts of probate 
in 1857. In 1925 all probate power was vested in the Probate 
Division of the High Court of Justice. 

In Maryland, wills of real property were permitted after the 
Revolution, and were required to be witnessed. Not until 1849, 
however, was after-acquired property permitted to pass under 
a will made before its acquisition.®? Wills of personal property 
_ did not require witnesses until the Act of 1884. 


iS. 32 Hem -ViTioG. T 

49. 12:Car. II. C. 24: 

50 Beall v. Schley, 2 Gill, 181, 41 Am. Dec. 415. 

51 Waldo v. Hayes, 96 App. Div. 454, 89 N. Y. 69. 

*2 Dalrymple v. Gamble, 68 Md. 5238, 138A. 156. In Bourke v. Boone, 94 Md. 
472, 51A. 396, the phrase, “all the land belonging to me, being—” followed 
by a description of the land, did not pass after-acquired property even after 


the statute, since it plainly referred to specified land owned by the testator 
when he made the will. 


CHAPTER IV 


THE RIGHT TO WILL 


Should Wills be Allowed? . 

In the case of Wilks v. Burns 60 Md. 64, there is a statement 
to the effect that the disposition of property by will is a natural 
right. The weight of authority, however, is otherwise.1 Atkinson 
says,? “even in the United States under the constitutional guaran- 
tees, it would be legally possible to repeal all laws permitting 
inheritance by individuals, and provide that the state should 
succeed to the decedent’s property. Our courts are almost 
unanimous in their expression that such legislation would not. 
violate the constitution.” Page says, “the right to make a will is 
in no sense a property right. It did not exist for realty at common 
law, nor at one time for more than a fraction of a testator’s 
personalty. It is therefore not a right protected by any of the 
constitutional provisions whereby property is protected. It is 
a purely statutory right subject to the control of the legislature. 
After realty has been acquired, the Legislature may add new 
disqualifications and limitations to testamentary power.’ 

In France there are definite limitations as to how much of his 
property one can dispose of by wiil. Some states provide that one 
may leave only a fraction of his property to charity. 

The question has even been seriously raised as to whether one 
should be permitted to will any of his property as he chooses. 
Professor Ely argues, “We do not allow the wishes of the dead 
to prevail in other respects. Why should they in respect to prop- 
erty? And we must also say this, that to a certain extent the 
power of making a will injures the individual himself. It gathers 
flatterers and sychophants about him. This is something which 
is a matter of familiar knowledge. It is admirably described by 
Plato, by Juvenal and the Roman satirists and by countless others 
since their day.’’5 

Those who feel that none should be allowed to make a will, 
claim that Jands tend to be added to by the rich, whose descend- 


1 See Johns v. Hodges, 62 Md. 525; State v. Dalrymple, 70 Md. 294, 17A. 
$225 LRA 372. 


2 Wills, p. 6. 
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ants keep in the family fortunes they have not worked for, and 
that the poor are thus kept from an opportunity to advance.® 
Second, a man may bring a family into the world, and by will 
leave his property outside the family so that society is burdened 
with them.’ Third, that wills lead to litigation—that if all prop- 
erty passed by inflexible law, there would be no need for contests 
of wills. 

Those who say that a man should be allowed to do what he 
pleases wth his own, gives three principal reasons for this 
contention. First, only this theory fosters initiative to save* 
for if one knows that the state will compel him to leave his 
property in a way that is not to his likng, he will not care 
whether he leaves any or not. Second, this view fosters parental © 
control.” If one’s children know that they will be cut off if they 
do not conduct themselves properly, they are apt to be more 
deferent to their parents than if they know that the state will 
give them the property whether the parents desire this or 
not. Third, to deny the power to will would tend to divide the 
land into piecemeal plots. This, indeed, is what has happened 
in France, where, becatise one must leave his property in certain 
- proportions, there are no large estates, but countless little 
garden plots, two or more of which, at a distance from one 
another, may be owned by one person.!" 

Both of these positions have merit, so that Maryland has 
arrived at a compromise. A man’s power to will is recognized 
but is restricted by dower, certain rights of children, and a 
few other rules. 


What Can be Willed? 

In general, whatever is descendable or assignable is devisable. 
That is, whatever would pass by operation of law to the next 
of kin, or can be sold to another, can be willed. 

Article 93, Section 348, states, “all lands, tenements, heredi- 
taments which might pass by deed, and which would, in case of 
the proprietor dying intestate, descend to or devolve upon his 
or her heirs or other representatives, except estates tail, and all 
goods, chattels, moneys, rights,!! credits, or personal property 
of any kind which might pass by deed, bill of sale, assignment or 
delivery, and all rights of entry for conditions broken, and all 


“ Miragha, Comparative Legal Phil. p. 749. 
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rights and possibilities of reverter, shall be subject to be disposed 
of by last will and codicil.” 


The statute is very broad. It allows the willing of “lands,” 
“tenements,” that is, buildings, rents, and other things connected 
with the land, “hereditaments,” that is, anything not included in 
lands and tenements, nor strictly classed as goods; such as heir- 
looms, and annuities chargeable to land. “Rights of entry for 
conditions broken.’’!2 If a testator devises land to a church on 
condition that it be used for this “purpose only,” that is a gift 
upon a condition. If the condition be broken, the heirs of the 
testator can enter upon that land and repossess it. Such a right 
can be devised. “Rights and possibilities of reverter.’’!3 If one 
leaves property to a church “so long as it shall be used as a 
church,” it belongs to the church. only that long. When it ceases 
to be used as a church it automatically reverts back to the original 
owner or his heirs. That is a possibility of reverter. As was said 
in a recent case, “A possibility of reverter is not created by will 
or deed. It is a reversionary interest, not created at all, but left 
undisposed of by the will or deed which disposes of other interests 
in property already owned.’’!4 By common law, such a possibility 
could not be disposed of by will. However, in Maryland, by 
statute, since 1908, it can. 


Limitations on the Right to Will 
I. Estates Tail 


The statute says that every kind of property may be willed ex- 
cepting, “‘estates tail.’”’ An estate tail is a limited estate. Limited 
to what? Limited to certain specific persons. To create an estate 
tail a testator says, “I leave my land to the heirs of my body,” or 
“to the heirs of the body of my daughter, Kate.’’ This means that 
so long as there are heirs of his body or heirs of the body of his 
daughter Kate, no one else can take the land.!® This is called 
a “fee tail general” estate. But if.he says, ‘‘to my daughter, Kate, 
and the male heirs of her body,” it is called a “fee tail male.” 
If he says, “to my daughter, Kate, and the female heirs of her 
body,” that is fee tail female. Then there is the fee tail special, 
as when one leaves his property to ‘““my daughter, Kate, and the 
heirs of her body by John, now her husband.” Now the statute 


12 This could not be devised under common law. McKeel v. Wood, 4 H. & 
McH. 493. 

15 Not devisable at Common Law, 4 Kent 511. 

14 Evans v. S. D. & Tr. Co., 190 Md. 382, 584A. 2nd 649. 

15 Made possible by statute De Donis Conditionalibus, 13 Edw. I. C. 1. 
At C. L. could not be devised. Act of 1796 in Md. made them devisable., 
Newland v. Griffith, 1 H. & G. 111. 
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says that a fee tail cannot be transferred by will. Originally, in 
Maryland, entailed estates were frequent. But in 1916, Article 
46, Section I was passed, which states, “if any person seized of an 
estate in fee simple, fee simple conditional or fee tail, general 
or special, shall die intestate thereof, said lands shall descend in 
fee simple.” The Conveyancing Article, Article 21, Sec. 26, says 
that any person seized of an estate tail may grant, sell or convey 
it in fee simple. So you may sell or give away an estate tail as 
a fee simple estate, and a fee tail descends in intestacy as a fee 
simple estate, and you can no longer will a fee tail estate. These 
statutes destroyed the fee tail system in Maryland. 


II. Joint Tenancies 


Although the statute does not expressly exclude them, there are 
other things that cannot be left by will, from their very nature. 
One of them is a joint tenancy. Joint tenancy is a common owner- 
ship of a property by two or more people, with right of survivor- 
ship. When one joint tenant dies, the other joint tenants take his 
share by operation of law—he cannot will it away. Joint tenancy 
is in this respect different from tenancy in common. Tenants in 
common own the property together, but there is no survivorship; 
a tenant in common can will his share to another. “Tenancy by 
the entireties” is the joint tenancy of a husband and wife. Neither 
can will his share away; upon the death of one spouse it belongs 
to the other.'* “A joint tenancy can defeat the survivorship by 
a conveyance during life which renders the remaining tenant 
and the new one, tenants in common. But the same thing cannot 
be done by will, for the right of the survivor becomes absolute the 
moment before the will speaks.’’!8 The interest of an owner in 
common may be devised.!9 However, a mutual will made by 
virtue of a contract to dispose of the property in a certain way 
will sever the joint tenancy.1% 


Ill. Life Tenancies 


A life tenant may not will the property in which he has a life 
interest. If my father leaves his property to me for life, and after 
my death to my children, that means that I am free to enjoy it 
so long as I live. I am called the life tenant, or tenant for life. 
But I cannot sell that property in fee, nor can I will it. When I 


16 Act of 1798. Ch. 101. 


17 Strout & Burgess, 68A. 2nd 24 (Me.); Stieff v. Milliken, 162, Md. 245, 
159A. 599. 
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die it automatically goes to my children.?° I hold a life estate— 
what is left is called a remainder—and my children are the re- 
maindermen. Even during my lifetime they own what is called 
a remainder interest. There is such a thing as an estate for the 
life of another (pour autre vie), as in case my father leaves me 
his property so long as his brother lives. I could, of course, leave 
that property when I die, for the duration of his brother’s life.21 


IV. The Spouse’s Share 


A will cannot dispose of so much of one’s property that the 
spouse is deprived of a statutory share.22 For a spouse can always 
renounce the will, and take instead, either dower or statutory 
share (Art. 93, Sec. 325). Dower is a life interest in one third 
the real property of the deceased.2? Dower was abolished in 
England in 1925, and has been abolished in about half the United 
States. However, Maryland still retains it. The spouse in Mary- 
-land has until thirty days after expiration of notice to creditors 
to elect whether to take under the will or not. (Creditors have 
six months after publication of notice that letters have been 
obtained). | 


Renunciation 


It is a presumption that anything granted to the spouse in the 
will shall be in bar of dower and statutory rights. She cannot 
take both under the will and against the will. So Section 325 
begins by saying that she shall be “barred of the right of dower 
in land or share in land or share in personal property, by any 
such devise or bequest, unless within thirty days after expiration 
of notice to creditors she shall deliver or send to the court or to 
the Register of Wills a written renunciation.” 


If the will gives her only personal property, she may take that 
and renounce the will as to real property. If the will gives her 
only real property, she may renounce it as to personal property. — 
By Sec. 328, the testator can, however, expressly provide that 
a gift of realty only or of personalty only shall be in lieu of dower 
and thirds, in which case, she must renounce the whole will or not 
renounce at all; and if it gives her some of both, she must re- 
nounce the entire will, or take under the entire will. If the will 
gives her both real and personal property, but the amount of 
personal property given is small, she may think she will do well 


20 McLaughlin v. Fleming, 124 Md. 28 91A. 774. 
21 Devecmon v. Devecmon, 43 Md. 335. 
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4D, WILLS AND ADMINISTRATION IN MARYLAND 


to renounce the will as to the one but not the other. This, however, 
she cannot do (Sec. 327) .24 

Now what does she get if she renounces the will? If she elects 
to take dower in land, and the legal share of personal property, 
she gets a life estate in one-third of the lands, and gets outright 
one-third of the personal property if there are children, or one- 
half of the personal property if there are no children, and no 
more. If she elects tc take the legal share of both real and 
personal property, she will get one-third of the land outright as 
an heir, and the regular interest in the personal property that 
she weuld have gotten in intestacy.?® 

It may be contended, then, that she would always be better off 
taking the statutory share than taking dower plus personal 
estate, but this is not true. Her husband may have owed a great 
deal of money. You will notice that when she takes land outright, 
she takes it as an “heir; which means that it is subject to the 
debts of the estate; whereas dower is not subject to these debts. 
So in case the husband’s affairs are in poor condition, the choice 
of dower may be wiser.?é 

Section 329 provides that if the will gives her nothing (and in 
one case five dollars was held to be nothing) 27 she does not need to 
renounce, but will take as in intestacy.28 However, in this case, 
if she wants dower, she will have to renounce. 


The Act of 1949, amending Art. 98, Sec. 326, states ‘‘the renun- 
ciation may be made by the guardian of an infant spouse, or in 
behalf of one incapacitated, when authorized by an Equity Court. 
Time may be enlarged by any spouse for a period not exceeding 
six months upon petition showing reasonable cause, and due 
notice to such persons as the Orphans Court may direct.” This 
amendment radically changed the previous law, which was that 
only in cases of mental incapacity could the time be extended. 
The Court cannot, however, extend the time apart from statute.2° 
For example, renunciation cannot be made by the executor of a 
- spouse who died before she had an opportunity to renounce.®° 
When a widow renounces, the will is not thereby revoked, ex- 
cepting as to the part pertaining to her; but the legatees will, 








“In Pacholder v. Rosenheim it was held that a widow taking against 
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of course, have to take a lesser share. The court will try to 
compensate them as much as possible for their loss.21 All that 
has been said of the rights of a widow in her husband’s property, 
is also true of the rights of the husband in her property. 

There are two interesting cases involving wills made in other 
states. One** is Bish v. Bish. Nelson Bish died in York, Pa. in 
1929, leaving a will in which he gave his wife, Alverta, some 
property on the State Highway for life, and a life interest in 
$3000. He had some property in Carroll County, Md., which was - 
not mentioned in the will. The widow elected to take under the 
will, but a year and nine months later she changed her mind, 
saying that when she made that choice she had not known her 
rights; and she asked the court to set the former election aside, 
which it did. She then came down into Maryland, and claimed 
one-third of the proceeds of the land in Carroll County. The 
court said that she had not renounced the will within six months, 
as the Maryland statute required, and no other state could decide 
for us what should be done with real property in our state. Under 
our law, the will stood, because she had not renounced it within 
our statutory time. So she could not take the $3000 for life be- 
cause of the Pennsylvania decision, and she could not take one- 
third of the Carroll County land because of the Maryland deci- 
sion. However, since legacies are chargeable against the general 
estate of the deceased, the court said the land in Carroll County 
was chargeable with the $3000 life estate that she was left—so 
they figured her life-expectancy from the mortality tables, and 
figured out what part of the proceeds of the land she would get. 
This was a four to three decision—the other three judges holding 
that she was not entitled to any of the land. 

Generally, however, if a spouse elects under mistake of her 
rights or through being led to renounce through fraud, the elec- 
tion can be revoked.?3 

The other case is McGehee v. McGehee. H. Webster McGehee 
was a resident of South Carolina, and he had real estate in North 
Carolina and in Annapolis, Maryland. He made a will in which 
he left all his property in all these states to his wife. When he 
died, it was found that his will had only two witnesses; whereas 
South Carolina required three; so probate of the will was refused 
in that state, and the widow took her intestate share. The will 
was then taken to North Carolina, which requires only two 


“1 Deveemon v. Kuykendahl, 89 Md. 25, 42 A. 963. 

32181 Md. 621, 31 A. 2nd 348. 

3 Fraud—Eddy v. Eddy, 168 F. 590, 214 U. S. 518, 29 S. Ct. 699. Mistake 
of Rights—Re: McFarlin 9 Del. Ch. 430, 75 A. 281, Woodburn’s Estate 
138 Pa. 608, 21 A. 16. And see Ann. Cas. 1913 E. 1182-5. 

34152 Md. 661, 186 A. 905. 


44 WILLS AND ADMINISTRATION IN MARYLAND 


signatures, and was allowed probation, and the widow took her 
bequest. She then came to Annapolis, and the land was sold, and . 
she claimed the money as a legacy under the will. But Maryland 
said that, although the will was good in Maryland, it could not 
be probated here, because it had been refused probate in the state 
where it was made. The widow could not take under the will in 
one state and against the will in another. She cannot blow both 
hot and cold at the same time. So in Maryland she got only her 
intestate share. 


Efforts are sometimes made to defeat this right to renounce. 
One method is by a settlement before marriage, called a jointure, 
or antenuptial agreement, which will bar the wife’s dower, but 
will allow her to take anything given her in the will.*> This is 
provided for in Section 330. 

In Duttera v. Babylon** a testator had transferred property to 
his wife during his lifetime. In his will he said that this transfer 
had been in lieu of dower. The court upheld this contention. 


Another method is by Separation Agreement. Article 16, Sec. 
37, states that any deed or agreement made between husband and 
wife respecting support, maintenance, property rights, or per- 
sonal rights, or any settlement made in lieu thereof shall be 
valid, binding and enforceable, and shall not be a bar to action 
for divorce whether the cause for divorce arose before or after 
the agreement, or whether the two were living together or apart. 
However, in Cronin v. Hebditch?? the courts distinguished be- 
tween an agreement to separate, or “‘voluntary contract without 
valid consideration” which is sometimes merely a “buying of a 
divorce on the installment plan,” and an agreement as to support 
or property rights during an existing or contemplated separation. 
The former they will not enforce; the latter they will. 

_ A mere separation agreement does not bar the right of dower 
or to succeed to interests in the other’s estate. But if the separa- 
tion agreement provides expressly that the spouse give up these 
interests, the waiver will be given effect. But the waiver must be 
clearly expressed. It has been held that a release of ‘‘all right, 
title and interest in any and all property now owned or hereafter 
acquired by the said party during his natural life,’ does not 
constitute a waiver of the right of inheritance by the surviving?® 
widow. Asa general rule the contract of separation is deemed to 
be rescinded by reconciliation. But in case either the terms of the 


35 Mercantile Tr. Co. v. Schloss, 165 Md. 18, 166 A. 599; Schnepfe v. 
Schnepfe, 124 Md. 337, 92 A. 891. 


36 83 Md. 536, 35 A. 64. 
37195 Md. 607, 74 A. 2nd 50. 
38 Girard v. Girard, 29 N. M. 189. 
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agreement or the circumstances and conduct of the parties at the 
time of the reconciliation indicate a contrary intention, this may 
not be true. In the case of Mach v. Baronowski®® the separation 
agreement was based on independent consideration, which settle- 
ment might have been made even though there had been no 
separation; and subsequent reconciliation did not abrogate it. 

A third way is by a transfer in trust. A trust is created when 
one transfers property to another for the use of a third party or 
of himself. It is another name for a “use.’”’ In Rabitt v. Gaither?° 
a man transferred his money to trustees, the income to be paid 
to him during his lifetime, and at his death to pay the income to 
his wife during her lifetime, and upon her death to others. He 
even retained power to revoke that trust whenever he should 
desire so to do. His widow felt that she should have a third of 
the corpus or principal of the estate—that the conveyance was in 
fraud of her statutory shares. But the court did not agree. They 
held that the husband having conveyed his title to the trustees, 
did not leave the money when he died—it was no longer a part 
of his estate. If, however, in addition to reserving the interest 
for himself and the power to revoke the trust, he had also 
reserved the right to control the trustees in their handling of the 
fund, empowering them to do only what he should direct them 
from time to time in writing, would the same decision have been 
reached? In a New York case, these facts were present, and the 
courts refused to uphold the trust.41 In Mushaw v. Mushaw, a 
.trust created in bank deposits which assured the trustor of 
complete control until his death was held to be a fraud on the 
widows rights.41* 

However, a mere voluntary conveyance by a man or woman on 
the eve of his or her marriage in order to defeat the interest which 
one would acquire through marriage is fraudulent.42 Of course, 
divorce a vinculo terminates any rights in dower or statutory 
shares. 


Acceleration 

If a widow is left an estate for life, to go upon her death to 
her children, and she renounces the will, will the children’s inter- 
est be held up until she dies? Not necessarily. Unless there are 
other complications, the children will take their share immediate- 


89152 Md. 53, 139 A. 34. 
4067 Md. 94, 8 A. 744. 


41 Norman v. Dore, 275 N. Y. 371. See also Bullen v. S. D. & Tr. Co., 
177 Md. 27, 7 A. 2nd 581; Smith v. Diggs, 128 Md. 394, 97 A. 712; Hays v. 
Henry, 1 Md. Ch. 337; Dunnoch v. Dunnoch, 3 Md. Ch. 140. 


41° 183 Md. 511, 39 A. 2nd 465. 
42 Collins v. Collins, 98 Md. 478, 57 A. 597. See Sykes, M. in M. L. Rev. X:1. 
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ly. Their share is said to be accelerated; and her renunciation is 
said to be equivalent to her death for the purpose of distribu- 
tion.t® However, it may be that the provisions of the will would 
be utterly defeated if the property were distributed immediately. 
For example, in Re: Rogers’ Trust Estate** a trust was created 
by the will for the widow for life, the remainder to be divided 
among the testator’s children and the issue of deceased children. 
The widow renounced, but in this case there was no acceleration. 
The reason was that it could not be determined until the death of 
the widow who would be the issue of the deceased children. 
Therefore the funds belonging to the children were ‘‘seques- 
tered,” that is, put in a separate fund, until the widow’s death. 
(Sequestration has also another meaning in Maryland. The word 
is sometimes used to mean taking of funds out of the residue of 
the estate to compensate for losses sustained by those left a spe- 
cific legacy or devise, which legacy or devise had to be diminished 
because of the widow’s renunciation.45) | 


The residuary legatees cannot be compelled to give up their 
interest to compensate for losses sustained by the widow’s elec- 
- tion, unless the intent of the testator that this shall be done is 
gathered from the contents of the will. In Devecmon v. Kuy- 
kendahl4¢ we read, ‘‘Not even a residuary legatee can be com- 
pelled to contribute to another donee, even a specific devisee, for 
what he has been deprived of by the renunciation of the widow. 
The limit of the disappointed donee’s remedy is the sequestra- 
tion of the property given the widow and renounced by her.” 
On the other hand, in Merchantile Trust Co. v. Schloss,47 an 
intent was gathered from the will that the devisee was to be 
the first to be provided for after the widow, and as a result, the 
court held that the devisee was entitled to reimbursement out of 
the residuary trust fund at the expense of the remaindermen who 
had already suffered large losses by virtue of the widow’s election. 


Widow’s Allowance 


Besides her statutory share, there is also a widow’s allowance 
of $75 if there are no minor children, and $150 if there are 
minor children, which is given her during administration, and 


43 Levin v. D. S. & Tr. Co., 167 Md. 41, 172 A. 605; Davis v. Hilliard, 
129 Md. 348, 99 A. 420; Johnson v. Stringer, 158 Md. 315, 148 A. 447, Keen 
v. Brooks, 186 Md. 548, 47 A. 2nd 67, 164 ALR 1292. 


4497 Md. 674, 55 A. 679. See also Dowell v. Dowell, 177 Md. 370, 9 A. 
2nd 593; Hinkley v. House of Refuge, 40 Md. 461; Craig v. Craig, 140 Md. 
322, "lt A> 156: 


45 Marriott v. Marriott, 175 Md. 567, 3 A. 2nd 493. 
46 89 Md. 25, 42 A. 963. 
47165 Md. 18, 166 A. 599. 
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which creditors cannot attach (Art. 93, Sec. 332, 333). This 
may be in money, household goods, leasehold or real property. 


V. After-Born Children 


Ordinarily, a will may not disinherit children who are born 
after the will is made if the will has provided for existing 
children. Sec. 349, “If a will provides for an existing child, 
but makes no provision for a child subsequently born, adopted 
or legitimated by the testator, then any such child born, adopted 
or legitimated shall be entitled to the same share of the estate 
which he would have taken if the testator shall have died 
intestate.” However, if that child, born after the will was made. 
does not outlive the testator, he or his offspring cannot share in 
the estate. 


In at least seventeen states, a child cannot be disinherited 
unless some mention of him or reference to him is made in the 
will. In Maryland, this is not true regarding children born before 
the will is made. Mere failure to include them in the will, will 
disinherit them. However, if children are born after the making 
of the will, and the will has provided for existing children, 
although their birth will not void the will, they may. claim 
their statutory share of the estate as if there had been an 
intestacy, and other legacies will be diminished proportionally to 
allow for this. Such forgotten children are generally known as 
““pretermitted” children. 


The question may arise, however, whether a testator can in his 
will provide that no after-born children shall inherit. At common 
law this could be done, and today it can be done in the majority 
of the states.48 In some states, however, it is not allowed.42 The 
statutes of some states (i.e. Michigan) provide that after-born 
children will take unless provided for in the will or “mentioned 
in the will,” or unless it may appear that it was the intention of 
the testator to exclude them. Several states®® even allow parole © 
evidence to be admitted in order to show this intention. In other 
States (Michigan) such intention must appear in the will itself. 
In Re: Read’s Will,®1 a Wisconsin case, evidence that the testator 
left nothing to his living children was admitted to show that 
he evidently intended not to include his afterborn children. In 
Boman v. Boman®? the leaving of one dollar to living children 


#8 Peet v. Peet, 229 III. 341, 82 N. E. 116; Steven’s Estate, 82 Cal. 322, 
23 Pac. 379. 


*° German Mut. Ins. Co. v. Luskey, 66 Ohio Ct. 223, 64 N. E. 120. 
50 Maine, Rhode Island, Minnesota, California. 

51180 Wis. 497, 193 N. W. 382. 
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was not considered sufficient evidence of an intent to leave 
only that amount to after-born children. In New York, by 
statute, a settlement, made after the will, excludes the after- 
born child from claiming his intestate share.®2* 

In some states a child who is left out of the will of his father 
can maintain a successful suit against the estate for support, 
especially when such claim is based upon a support decree.®?” In 
Maryland, however, no such right is recognized.®2¢ 


VI. Morals and Public Policy 


“The testator cannot command anything that is wicked, or 
against justice, etc. .. Therefore, if the testor should command 
any such thing in his testament, the same is not to be observed. 
As if he should will any man to be murdered, for this is against 
the law of God; or if he should command his goods to be burned®2* 
for this is against policy.”>2° A provision tending to separate 
husband and wife would not be upheld.52f In the light of this 
principle, it is probable that a will devising property to a com- 
munist cell could he unenforceable. Whether or not the will 
contravenes public policy or good morals is a question of law for 
the courts.*2s 


VII. Unincorporated Societies 


One may not will property to an unincorporated society. This 
is because there is no responsible person to take the property, and 
the devise fails because of indefiniteness.°? One may, however, 
leave property to an unincorporated subdivision of a corporation, 
as in the case of Trinity Church v. Baker,®4 where money was left 
to an unincorporated Sunday School, which could receive it, 
because it was a subdivision of the incorporated church. However, 
Sec. 354 of Article 93 states, ‘“No devise or bequest of real or 
personal property for any charitable purpose shall be void by 
reason of indefiniteness, provided the will shall also contain 
directions for the formation of a corporation to take the same, 
and within twelve months from the grant of probate of such will, 


°2* Waber v. Faber, D. R. Oct. 26, 1958, N. Y. Decedent Laws Sec. 26. 
52" Maine, Michigan, Oklahoma, Oregon, Utah, Washington. 
' 52¢ Blades v. Szatai, 151 Md. 644, 135 A. 84, 15 ALR 232. 
“24 County Commissioners v. Scott, 8 Minn. 836, 93 N. W. 109. 
52¢ Swinburne, Wills 5. 
52f Conrad v. Long, 33 Mich. 78. 
“2g Smith v. Du Boise, 78 Ga. 413, 6 Am. St. Rep. 260. 
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a corporation shall be formed, capable and willing to receive and 
administer the devise or bequest.” 


Before 1931, a charitable trust, that is, money left in trust for 
charitable purposes—was void. But in 1981, Section 279 of 
Article 16 was passed which declared that, “it shall be no objec- 
tion to the validity of such trusts that the beneficiaries of such 
trusts constitute an indefinite class.” So now a charitable trust 
is valid even though the trustee is given unlimited discretion as 
to how he shall use the money.®> However, it must be shown that 
the gift is for purposes within the scope of the corporation’s 
powers, otherwise their taking of the gift would be “ultra vires.” 


In some states one may not leave money to any charitable 
enterprise unless the will is executed a certain length of time 
before the testator’s death. In California, Idaho, Pennsylvania 
and Montana, this is thirty days; in George, ninety days, and in 
Ohio, one year. In some states, also, the amount that may be left 
to charity is limited. In California, Georgia and Idaho it is one- 
third of the estate. In Iowa, it is one-fourth, and in New York, 
one-half. 


Until 1948 in Maryland, by Article 38 of the Declaration of 
Rights, a religious institution was not allowed to own more than 
five acres of land, without the approval, either before or after the 
grant, of the legislature.°* This was the Maryland version of the 
old English Statute of Mortmain. Under this law, however a 
devise to the religious corporation of another state by a Maryland 
testator did not need the legislature’s approval, and if there were 
no Mortmain statute within that state, the property would pass.57 
Also, no legislative sanction was needed if the amount granted 
was less than five acres and the deed or will expressed a purpose 
for the use of the land which was lawful under the constitution. 
However, this restriction has been removed by constitutional 
amendment in regards to all gifts made after November 2,°8 1948. 


For many years a doctrine was recognized in some states, but 
not in Maryland, that if the charitable organization for which 
money was left had ceased to exist, the court would apply the 
money to a charitable enterprise as near as possible to the nature 
of the original enterprise. This was called the Cy Pres doctrine. 
It was adopted by statute in Maryland in 1947 (Art. 16, Sec. 
279A). Since then a case has been decided on this issue.°? 


°° Rabinowitz v. Wollman, 174 Md. 6, 197 A. 566. 

56 Church v. Smith, 56 Md. 362. 

57 Van Sant v. Roberts, 3 Md. 119; Brown v. Thompkins, 49 Md. 423. 
°s Act of 1947, Ch. 623. Referendum Nov. 2, 1948. 

59 Inasmuch Mission v. Mercantile Tr. Co., 184 Md. 231, 40 A. 2nd 506. 


50 WILLS AND ADMINISTRATION IN MARYLAND 


VIII. Perpetuties 


Section 344 states, ‘‘No will shall be effectual to create a per- 
petuity.”” More cases have arisen in Maryland because of 
perpetuities than any other factor in the construction of wills. . 
The law against perpetuities was passed to prevent property from 
being withheld from circulation for an undue length of time. 
It was brought about as a result of the famous Thelluson case. 
Thelluson, by his will provided that his property should be kept 
intact and the interest on it allowed to accumulate for several gen- 
erations. The ultimate heir, a remote member of the family, would 
be by far, the richest man in England. The courts upheld the 
will, but Parliament passed an act called the Thelluson Act, which 
declared that no estate could be held up for a longer period than 
twenty-one years after the life or lives of living persons men- 
tioned in the will, called “lives in being.” A question existed for 
some time as to whether this meant that the estate could not be 
withdrawn from the market for longer than this period, or 
whether if could not vest in title at a remoter period. Until 1914 
in Maryland, what is known as the “duration” rule was applied; 
that is, if the estate were sc limited that it would extend beyond 
a life in being and 21 years thereafter, during which time it would 
be withdrawn from the market or the power over the fee super- 
seded, it would be considered a perpetuity. The case which 
established this was Barnum v. Barnum.®® In 1914, however, the 
court held, in Gambrill v. Gambrill®! that the test was whether 
the estate vested within that time. The court said, ‘The object 
of the rule is to prevent the limitation of the estates from 
future vesting upon contingencies which are not certain 
to happen within the period of a life in being when the 
instrument making the disposition takes effect and 21 years 
beyond, with an additional allowance for birth of a post- 
humous child.” In Turner v. S. D. & Tr. Co.® the court 
tried to reconcile the two cases; but in S. D. & Tr. Co. v. 
Sheehan’ the court definitely stated that the Gambrill case was 
the law. So the law now is that the longest period during which 
the vesting of property can be postponed is during the continu- 
ance of a life or any number of lives in being at the death of the 
testator, and mentioned in the will, and 21 years from the drop- 
ping off of the last life, plus nine months to allow for birth of 
a posthumous child. If there is any possibility that the estate may 
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vest more than 21 years and 9 months after the life of those 
mentioned, the devise is void. 

For example—in a devise “to such son of A as should attain 
the age of 33 years.” It is possible that A should have a child 
the year that he dies, and that this child will not attain age of 33 
until after 21 years after A’s death—so the devise fails. Again, 
“To all my grandchildren who attain the age of 25 years I give 
my estate.”’ Now if when the testator dies, all his children are 
dead, and only grandchildren remain, the devise is good—for the 
grandchildren are themselves in being at the testator’s death. 
But, suppose the testator, when he dies, has a son living. That 
son may have a child who will be born during the last year of his 
life, and will not become 25 years of age until after 21 years 
beyond his father’s death.®4 


It is important to notice that the rule against perpetuities 
must be tested in the light of what is possible. If, by any possi- 
bility, it could be violated under the terms of the will, the devise 
must fall. 

If under a will successive gifts are made, some of which 
violate the rule, and some not, if it can be shown that it was not _ 
the testator’s intention that they should stand or fall together, 
the good will be separated from the bad, and the good gifts 
deemed valid.#5 

The Maryland statute makes some exceptions to this rule. Sec- 
tion 331 provides that a bequest up to $5000 for perpetual care 
of a cemetery lot shall not violate the law against perpetuities. 
Section 345 states, “perpetuities does not apply to any contingent 
remainder, executory devise, bequest or limitation of real or 
personal property by will or testament intended to transfer the 
same from any corporation for charitable or educational objects 
to an individual, or one corporation to another on a contingency 
or future event, nor to any condition subsequent or breach thereof : 
upon which any such devise, bequest or limitation is intended to 
operate.”” Section 355 provides that an assignment of a burial 
lot will not be deemed to create a perpetuity. A recent case has 
also held that the rule against perpetuities is not to be applied 
extra-territorially.6¢ 


IX. Creditor’s Rights 


One may not will money which belongs to his creditros. A man 
must be just before he can be generous. | | 
At one time, after a man died, it was impossible for his cred- 


"4 Albert v. Albert, 68 Md. 352, 12 A. 11. 
*> Dulaney v. Middleton, 72 Md. 67, 19 A. 146. 
*6 Fletcher v. S. D. & Tr. Co., 193 Md. 400, 67 A. 2nd 386. 
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itors to collect if he made a will, the theory being that it was 
no longer his property but belonged to the devisees and legatees.®* 

This is not true today. 

Section 303 says that if the personal property is not sufficient 
to pay the debts of the deceased, the executor may, with per- 
mission of the Orphans’ Court, sell the real property to meet 
these debts; or the creditors themselves may bring in a Creditor’s 
Bill in Equity and have the estate sold. 


X. Mere Possibilities 

One may not will a mere possibility of inheriting from another. 
The hope of an heir of succeeding to the intestate share of his 
father’s estate or the hope of one who is named beneficiary in 
the will of another, are mere possibilities, and cannot be devised.®8 

The classic case on this point is Glenn v. Belt.®9 In 1830, Clery 
made a will leaving everything to Volunbrun. In 1828 Volunbrun 
made a will leaving everything to Belt. Then in 1832, Volun- 
brun died. Later, Clery died and Belt claimed that Clery’s prop- 
erty should go to him. He reasoned that by the anti-lapse 
statute, which declared that no legacy will lapse because of the 
death of the legatee within the lifetime of the testator, Clery’s 
gift to Volunbrun did not lapse, but went to Volunbrun, as if he 
had outlived Clery, and, since Volunbrun had left everything 
to Belt, the property which Volunbrun got from Clery should go 
to Belt. Judge Archer said to this, “The expectancy of a benefit 
to be derived from the will of Clery was but a naked possibility, 
and could not, under any authority cited, be the subject of a 
testament. This is not affected by the Act of 1810, ch. 34. The 
language that no legacy shall lapse by the death of the legatee 
can only be understood as referring to such legacies as failed 
_ by common law to take effect by lapsing, and which but for the 
death of the legatee would have been available legacies. But the 
legacy of a possibility does not fail to take effect by the death 
of the legatee, but from an inherent defect in the subject matter 
of the bequest; which renders it incapable of being operated 
upon by the will.” 

It is well to note here the term “mere expectancy”. There are 
expectancies which can be devised.*° An insurance policy is not 
a mere expectancy, and its proceeds may be devised.* 
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Likewise a contingent remainder may or may not be a mere 
expectancy. If the person to take is certain, it is devisable, 
although the condition of taking is uncertain.71 But if the person 
is uncertain, it is a mere expectancy. A remainder, as has been 
said, is that which remains after a life estate. If I say, “I leave 
my property to John for life, and after his death to Alice’, the 
remainder is not contingent because Alice is sure to get my 
property after John’s death. It is a vested remainder. But if 
I say, “TI leave my property to John for life, and after his death 
to his son, William, if he shall reach the age of 21 years,” this 
remainder is contingent—contingent upon John’s son reaching 
the age of 21 years. It is not contingent as to the person—the 
person is William—but is contingent as to the event—his reach- 
ing the age of 21. But if I say, “I leave my property to John for 
life, and after his death to whichever of his children shall first 
attain the age of 21,” and John has no children when the tes- 
tator dies, this is a remainder contingent as to the person who 
Shall take. No one can tell, when the testator dies, whether John 
D have any children, or which of them shall arrive at the age 
of 21. 


Now a remainder contingent only as to the event can be 
devised.7? And that, even though the person dies before the 
event happens.73 


It is also true that a person may convey by deed or contract 
a mere expectancy, and if the contract is fair and for good con- 
sideration, an equity court will enforce it. In Keys v. Keys,74 
Charles Keys died intestate in 1874. He left a widow and ten 
children, four by his first wife, and six by his second. In 1879, 
the first set of children, in consideration of $2000, conveyed to 
the widow all interest they then had in their father’s farm, and 
in addition, all interest that might accrue to them in event of 
the death of any of the six children of the widow, under the 
laws of inheritance or descent. At common law, such transfer 
of a mere expectancy would have been void. But the court 
declared that it was a good conveyance, because it was fair, 
without fraud, for good consideration, and as a family settle- 
ment. The court said, “Chancery (i. e., Equity) will give effect 
to the assignment of a mere expectancy, not as a grant but as a 


71 See Art. in M. L. Rev. 89—Alienability of Future Interests. 
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contract, entitling the assignee to specific performance, as soon 
as the assignor has acquired the power to perform it.” The court 
quoted Schapiro v. Howard*** which said, ‘where a deed is based 
upon a substantial and voluntary consideration, and the grantor, 
in return for such consideration, attempts to convey property 
thereafter to be acquired, a court of equity will enforce a 
conveyance in proper case, but where consideration is merely 
nominal, equity will not interfere.”’ This is the stand taken by 
the majority of courts. However, not by all. In an Indiana 
case, McClure v. Raben,*® the court said, “We regard such 
contracts and conveyances against public policy. The grantor 
at the time has no property or interest in the property of his 
father, or ancestor, which he can sell or convey, and none which 
the grantee can purchase. It is a mere gambling contract. It is 
wagering that the son or heir will not dispose of the property, 
and will die intestate, whereby the grantor will, at some time 
in the future, inherit an interest which he can then convey. 
It operates as a fraud upon the ancestor, and diverts his bounty 
from the kin to a stranger. It encourages extravagance, prodi- 
gality, and vice on behalf of the heir, and in some instances 
might create an anxiety on the part of an avaricious or vicious 
purchaser for the death of the ancestor.” It is also true that if 
one assigns a mere expectancy, and the person from whom he 
expected the inheritance cuts him off, the assignee cannot recover 
from the estate of the ancestor.7é 


It may be said also that if a testator has inherited property 

but should die before letters of administration have been granted 
upon the property inherited, nevertheless the property may pass 
under his will.” 
' These are the limitations which have been placed upon the 
right to will property as one pleases. In some states, there are 
“Homestead Laws’, whereby the head of a family may not will 
the homestead away from the family, nor is the homestead liable 
for debts, except for a mortgage on the home itself. 


Limitations on the Right to Take 


There are few limitations on the right to take under a will. 
A man’s mistress may take under his will, in the absence of 


744113 Md. 360, 78 A 58. 

75125 Ind. 139, 25 N. E. 179, 9 ALR 477. Also Boynton v. Hubbard, 7 
Mass. 112, cf. Aged Men’s Home v. Pierce, 100 Md. 520, 60 A. 277, 70 
LRA 485. 

76 Cassidy v. Scott, 40 Idaho 137, Vanden Bosch’s Estate, 207 Mich, 89, 
113 N. W. 332. 

17 eerie v. Stevens (Mass.), 26 N. E. 2nd 351. 
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statute—and Maryland has no statute preventing her from doing 
so. In Schmeizl v. Schmeizl,78 Mrs. Schmeizl left her husband 
in 1911, and lived in California with another man until 1943. 
When her husband died, she came to Baltimore and claimed her 
distributive share, and it was allowed. This was a case of 
intestacy. In Drury v. King? a doctor, father of seven children, 
left his family and went to live with another woman. He left 
his wife her legal share, five dollars to each of his children and 
the residue of his estate to the woman with whom he lived. The 
will was declared valid. This is true also of husbands, who may 
desert their families, live in adultery and neglect their children, 
and not only take under the will of the wife but renounce and 
receive their statutory share.?%* This case indicates, however, 
that this would be true only as regards personal property, but 
in a case of real property, because of an old English statute, the 
husband or wife would be deprived of dower.. Some states have 
a statute that if a wife leaves her husband and lives in adultery, 
she shall not share in her husband’s estate. 


Illicit relations, however, may be an indication of undue 
influence; but such undue influence must be proved.®° In Saxton | 
v. Krum®! the court said, “the fact that the testator bequeathed 
his property to his mistress, and that such disposition ignored the 
claims of his relatives, is not in itself evidence of undue influence. 
The most that can be said is that such will is the product of 
improper affection.” 

It was noted in a previous section that illegitimate children 
may not receive from their father in intestacy. There is nothing, 
however, to prevent their taking under his will.8? 

Infants and insane may take under a will.88 

Under common law, one who was a witness to a will, or an 
executor, could not take under the will. This disability, how- 
ever, was removed in Maryland by statute in 1864 (Art. 35, 
Sec. 1) .84 

A city, state or the Federal Government may take by will.®5 

There are two classes of persons who may not inherit. Article 
27, Sec. 19 of the Maryland Code states that a spouse who has 


78186 Md. 371, 46 A. 2nd 619. 

79182 Md. 64, 32 A. 2nd 371. See Cornell L. Rev. Vol. 15. 
79* Mack v. Pairo, 186 Md. 179, 110 A. 198. 

80 Griffith v. Benzinger, 144 Md. 575, 125 A. 512. 

81107 Md. 393, 68 A. 1056, 17 L. R. A. NS 477. 

82 Pratt’s Lessee v. Flamer, 5 H. & J. 10. 


83 Gardiner v. Merritt, 32 Md. 78. Even an infant en ventre sa mere, 
Spruance v. Darlington, 7 Del. Ch. 111, 30 A. 663. 


84 See Leitch v. Leitch, 114 Md. 336, 79 A. 600. 
85 Barnum v. Balto., 62 Md. 275. 
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committed bigamy forfeits all claim or right to any part of the 
estate of the other spouse, and that if the bigamist is the 
husband, immediately upon his conviction, his first wife shall 
be entitled to her dower or statutory third in his estate. This 
would not be true but for the statute. A Georgia decision in 
Brown v. Parks** held that one who contracts a bigamous 
marriage is still entitled to his intestate share, since the second 
marriage is void. 

The second class of those who cannot take, are murderers of 
those from whom they would take. The classic case is Price 
v.. Hittafer.<7. Walter Martin shot and killed his wife, and 
then committed suicide. The question was, whether Martin’s 
heirs should be entitled to this money. His heirs argued that 
the Maryland Constitution states that there shall be in this 
State no forfeiture because of crime; therefore, Martin did not 
forfeit his right to share in his wife’s estate. The court replied 
that one could not forfeit what he never had. “By virtue of his 
act he is prevented from acquiring property which he would 
otherwise have acquired; but does not forfeit an estate which 
he possessed.”” The basis on which they rested the decision was 
that ‘no person can obtain or enforce rights resulting to him 
from his own crime; neither can his representative claiming 
under him obtain or enforce any such rights.” This is also 
true of a beneficiary who murders the one who is insured in 
his favor.s8 


The Price v. Hittafer case dealt with intestacy. Had there 
been a will, the decision would no doubt have been the same, as. 
was held in the Kentucky case of Sturges v. Sturges.89 “The 
right of action given by statute to the estate of the deceased 
against the person causing his death by wrongful act never 
vested in the deceased, but only in his estate after his death, 
and is therefore not such interest as can pass by will.” 

The majority of the states, however, take the position that 
the murderer does inherit, but holds the property in trust for 
the next of kin of the person he has murdered. 

The question may suggest itself as to whether the decision 
in the Hittafer case would have been different if the crime had 


‘6 169 Ga. 712. 

87164 Md. 505, 165 A. 470. Also Garwois v. Bankers Tr. Co., 251 Mich. 
420, 232 N. W. 239; Perry v. Strawbridge, 209 Mo. 621, 108 S. W. 641, In 
Re: Taylor’s Estate, 140 Wash. 679, 250 Pac. 456, 51 ALR 1088. 

‘8 Vance, Insurance, 2nd Ed. 1930, p. 156. Mut. L. Ins. Co., v. Armstrong, 
117215. Se Shh. 

89 126 Ky. 80, 102 S. W. 884, 12 LRA NS 1914. See also Riggs v. Palmer, 
115 N. Y. 506, 22 N. E. 188, 5 LRA 340. 

90 Bryant v. Bryant, 193 N. C. 372, 187 S. E. 188, 51 ALR 1100. 


THE RIGHT TO WILL ) | 57 


been manslaughter instead of murder. The decision seems to 
indicate that the result would have been the same, for it was 
put on the basis of profiting from a crime. “Neither is it 
conceivable that one be permitted by murder to acquire property 
through that act, which without the perpetration of the crime 
he might never come into possession of.” In a California case, 
however, the conclusion was reached that manslaughter was not 
a bar to inheritance, although murder would be. The reason 
given for this was that California has a statute which specifies 
murder. Eighteen states have such a statute. In an English 
case, °' a killer was allowed to inherit, because insane, and so 
not capable of a criminal act. 


°1 In Re: Houghton, 1915, 2 ch. 173. 


CHAPTER V 
KINDS OF WILLS 


Holographic 


A holographic will is one which is wholly in the testator’s 
handwriting. In nineteen states, holographic wills do not 
have to be witnessed. In Maryland, however, witnesses are 
required. In most states, but not in Maryland, the date must 
be given and must be in the testator’s handwriting. In all the 
states, including Maryland, it must be signed. Holographic 
wills were good without witnesses in Maryland until 1884. In 
many states, unless this form of will is kept among the valuable 
papers of the deceased, it will not be valid as a will; so the 
mere writing of a letter to someone is not a valid holographic 
will even in those states which require no witnesses.! North 
Carolina and Tennessee seem to be most strict in this provision. 
In Maryland, a holographic will must conform to the same 
standards for validity as any other will. 

In 1948, Sec. 347 (b) was added to Article 93 of the Maryland 
Code, which provided that a will entirely in the handwriting 
of a person in the armed forces shall be valid without witnesses 
if he is outside the United States; but that such will would be 
valid only one year after his discharge if he is living and has 
testamentary capacity at that time. It may be inferred from this 
that if he is mentally incapable one year after discharge the 
will remains good. 


Nuncupative 

In some states, but not in Maryland, the nuncupative will is 
recognized. A noncupative will is an oral will. It must 
have been made during the testator’s last illness, at the home 
of the testator, or in the house in which he died; he must 
have said that it is his will; the witnesses—two or three, 
according to the particular state statute — must have been 
present at the same time; the amount of money that can be 
so bequeathed is limited, varying from $30 in Texas to $250 
in Tennessee; and the will must be reduced to writing within 
the statutory time, which differs in different states. Mary- 
land used to recognize noncupative wills.2) But in 1884 was 


1In re Bennett’s Will, 180 S. C. 5. 
? Dorsey v. Sheppard, 12 G. & J. 192. 


58 


KINDS OF WILLS . 59 


passed Sec. 364 of Art. 98 which said, “No nuncupative will shall 
hereafter be valid in this state.” | 

There is a form of will recognized in Maryland which may 
be called nuncupative, but is popularly known as the “Soldier’s 
and Sailor’s Will.” Sec. 364 says, “any soldier being in actual 
military service, or any mariner being at sea, may dispose of 
his moveables, wages and personal estate as heretofore.” This 
means that nuncupative wills of members of the army, or of 
the navy or merchant marine if actually at sea, are good under 
the same conditions as nuncupative wills were good in Maryland 
prior to 1884. 

The Maryland law prior to 1884 was that a nuncupative will 
could not pass more than $300; it must be made in the presence 
of at least three witnesses, who are asked by the testator to bear 
witness and will take oath that they were witnesses. Nuncupa- 
tive wills of civilians had to be reduced to writing within six 
days; but this was not true of those made by soldiers or mariners 
on actual duty. 


Mystic | | 

Brief mention may be made of the “mystic” or “closed” will 
of Louisiana. The testator writes his will, seals it in an envelope, 
gets three witnesses, takes them to a notary, declares that it is 
his will, and the notary writes the attestation on the envelope, 
and the witnesses sign. This is a good will. In fact, since 
Louisiana recognizes holographic wills without witnesses, a 
mystic will was once declared invalidly executed but was allowed 
as a holographic will.’ i 


Mutual 

There is a class of wills called joint, mutual or reciprocal 
wills. There is a difference in the three classes of wills, which 
is as follows: A joint will is a will which in one instrument 
expresses a common intention as to how property is to be dis- 
posed of, and is signed by both testators. Mutual wills consist 
of two separate instruments, in which the testators have ex- 
pressed a common intention. Reciprocal wills are two wills in 
which the testators agree that if one dies, the other gets his 
property, and vice versa. If one instrument expresses this 
intention, it is both joint and reciprocal. 

Louisiana forbids such wills. Most of the early cases declared 
joint or joint and reciprocal wills, invalid. This was because if 
the will was probated when the first person died, this was pro- 
bating also the will of a living person—and if probation was 


8 Broutin v. Vassant, 5 Mart. (O. S.) 169. 
* See Glenn v. Belt, 7 G. & J. 362; Bourke v. Boone, 94 Md. 472, 51 A. 396. 
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held up until the second person died, it was holding up the estate 
of the first decedent too long. Today in most courts the will is 
probated twice—when each of the co-makers dies.> Joint wills 
are revocable, by either party, during the life of both, and by 
one, after the death of the other, excepting where the parties 
contracted that if one died the other would not revoke.¢ How- 
ever, a mere agreement to make mutual wills is not such a con- 
tract. It must be shown that the parties contemplated that 
the wills should remain irrevocable after the death of either.’ 
The weight of authority seems to be that either can withdraw 
from the contract during the life of both parties; although some 
cases hold that the withdrawing party must give notice to the 
other. In some cases, the death of one party has been held 
to be consideration to bind the other.® In a recent New Jersey 
case,'” where the husband and wife by oral agreement willed life 
estates to each other, with remainder in definite proportions to 
their children, and the wife, after accepting the benefits con- 
ferred upon her through the death of the husband, sought to 
change her will, the court found evidence of a contract from the 
circumstances and language of the will, and sufficient considera- 
tion to prevent revocation thereof, and also sufficient part per- 
formance to take the contract out of the statute of frauds. 
Extrinsic evidence is admissible to show the existence of a con- 
tract'' and a recital in the will that it was made in pursuance 
of an agreement is also evidence.12 


In a Maryland case’ two people made reciprocal wills, in 
which whoever died first left his property to the other, providing 
it would go to certain people when the survivor died. It was 
there held that having accepted benefits under the will, the 
recipient could not revoke his will and get out of his end of the 
bargain. 


Conditional 


Another type of will is the conditional will. A testator may 
make a will that is to take effect upon certain conditions. Of 


5 Evans v. Smith, 28 Ga. 98, 73 Am. Dec. 751. 
6 Gilbert v. Gaybrick, 195 Md. 207, 73 A. 2nd 482. 
7 Tooker v. Vreeland, 92 N. J. Eq. 340, 112 A. 665. 


8’ See H. L. Rev. 61:675. Also see excellent review of the subject in 
Currey v. Cotton, 356 Ill. 538, 191 N. E. 307. 


9 Cawley’s Estate, 136 Pa. 629, 20 A. 567, 10 LRA 98. 
10 Minogue v. Lipman, 96 A. 2nd 426 (N. J.) 

11 Rollison, Wills, p. 335. 

12 Warwick v. Zimmerman, 126 Kan. 619, 270 Pac. 612. 


18 White v. Winchester, 124 Md. 518, 92 A. 1057 Ann. Cas. 1916 D. 1156. 
Also Vetzigian v. Tutunjan D. R. Oct. 4, 50. (N. Y.) 
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course, these conditions must be expressed in the will itself. 
In the case of Sewell v. Slingluff't Mrs. Slingluff left a will. 
Her son testified that the will was made by his mother and given 
to his father with the understanding that if she should die 
leaving issue the will should not be probated. The court 
would not admit evidence to show that the will was conditional, 
Since it was on its face an unconditional will. 

A will is said to be conditional when the testator has, in such 
will, named some future event as a condition precedent to his 
will’s taking effect, or upon some happening because of which 
the will can never take effect. 

It has also been held that one may make wills in the alterna- 
tive. In re: Hamilton’s Estate!4* the testator made two wills, 
and by codicil provided that if he died before a certain date the 
one should be his last will, but if he lived after this date, the 
second will should be considered his last. He died before the 
specified date, and the court, holding the second will to be 
conditioned upon his living beyond a certain date, a condition 
which failed, admitted the first will to probate as his “las 
will.”’ | : 

Sometimes the question arises as to whether the language of 
the will is conditional, or whether, without imposing a condition, 
it simply recites the circumstances which induced the testator 
to make the will. For example, a testator wrote: “I am going 
to town with my drill, and am not feeling good, and in case I 
should not get back * * *” etc. He went to town, became ill, 
was brought back and soon died. It was held that this will was 
conditional—to take effect only if he went to town and did not 
come back.1> On the other hand a testator wrote, ‘Being 
about to take a long journey, and knowing the uncertainty of 
life * * *” etc., and the will was held not conditional.'© Another 
will not held to be conditional began, “Should anything happen 
before I reach St. Louis * * *717 

In re: Morrison’s Estate,'* a testator began his will, “If I 
never see you again * * *” The son was then in the army; and 
the will was in the form of a letter from his father. The son 
returned home and the father saw him constantly for twenty- 
seven years. It was there held that this was not a conditional 
will. The court said, “Whether a will is conditional or not 


1457 Md. 537, Also Byers v. Hoppe, 61 Md. 215. 

14474 Pa. St. 69. 

15 Morrow’s Appeal, 116 Pa. 440. 

16 Tarver v. Tarver, 9 Pet. (U. S.) 174. 

17 ex parte Lindsay 2 Bradd. (N. Y.) 204. See list of citations in Kelleher 
v. Kernan, 60 Md. 440; Dalrymple v. Gamble, 68 Md. 523, 18 A. 156. 

1365 A. 2nd 384 (Pa.) 
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depends on whether the event which constitutes the expressed 
contingency is construed to have been the occasion for making 
the will at a particular time, or the reason for making it in a 
particular way. Then, if the intent of this testator is construed 
to be (a) that the testator desired his son to have the estate 
because he might never see him again, the gift would be 
absolute; but if (b) it was only in the.event that the testator 
should never see the son again that the son was to take, the 
testamentary provision would be conditional, and would fail if 
the parties did see each other before the death * * *. And, 
in sceking such intent, the test is, not what the testator may have 
meant, but the meaning of his words.’”’ As Gardiner'® ex- 
presses it, “The question always is, whether the happening of the 
possibility referred to is a condition precedent to the operation 
of the will, or whether the possibility of the happening was the 
motive which led to the preparation of the instrument, and 
which has been carelessly or inaccurately referred to in language 
in itself suggestive of a condition.” 


Of course, a conditional will cannot be probated tne the con- 
dition has been fulfilled.2° On the whole, courts are inclined 
against declaring a will to be conditional.?} 


In re: Goods of Smith?? a testator made a codicil containing 
the clause, “‘I give my wife the option of adding this codicil to 
my will or not, as she shall think proper or necessary.” This 
was held to be a conditional codicil, and the condition was 
valid. The codicil would be approved only on the condition that 
the wife saw fit to add it to the will.?* 

19 Wills, p. 59. 

“0 Wagner v. McDonald, 2 H. & J. 346. 

. +l Kelleher v. Kernan, 60 Md. 440. 
= L. R..P. & D.-717. 
22 On conditional wills see Evans, 35 Mich. L. Rev. 1049. 





CHAPTER VI 
TESTAMENTARY CAPACITY 


In the definition of wills was the provision that it is a 
declaration “by a competent person.” No legal act is valid 
unless the person performing that act has legal capacity. The 
requirements for a valid execution of wills are not, however, 
as rigid as those for some other legal acts. 

Criminals 

Formerly, criminals were denied the right to make wills. 
Later, this incapacity extended only to traitors and felons. 
Today, in most states, the fact that one is a criminal does not 
bar his right to will. When the founders of Maryland drew up 
the constitution, they decreed that there should be no forfeiture. 
for crime; hence, criminals have been permitted to transfer 
their property by will so long as Maryland has been a state. 
Some states, however, deny all civil rights to persons convicted 
of crimes involving the death penalty or imprisonment in the 
state penitentiary; and Maine, Kentucky, Kansas and Rhode 
Island forbid their making wills because of this. California 
also denies civil rights to such persons, but expressly preserves 
their right to dispose of their property by will. 


Married Women 

At common law, a married woman could not make a will of 
real property, nor of personalty without her husband’s consent. 
The wife’s position before 1872 is summarized by Dorsey as 
follows: ‘A married woman is not only utterly incapable of de- 
vising lands, but she is also incapable of making a testament of 
chattels without the assent of her husband; and the assent must 
be given to the particular will. It may be recalled before pro- 
bate. Where personal property is given to the wife for her 
sole and separate use, she may make a testament thereof without 
the consent of the husband.’? By the Act of 1872, however, 
the wife was permitted to devise property without her husband’s 
consent. 


Minors | 
Until 1953, a male was required to be twenty-one years of 
age to make a valid will of realty, although a female could do 


1 Calif. Pen. Code 2608. 
2 Schull v. Murray, 32 Md. 9. 
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so at the age of eighteen. By amendment to Section 346 of 
Article 93, in all wills executed after June 1, 1953, a male or 
female eighteen years of age may convey realty by will. That 
the testator is of proper age will be presumed.* 


There is no statute in Maryland regarding age capacity for 
making wills of personal property. It has been held, therefore, 
that in this regard the common law prevails. Under the common 
law, a boy of fourteen or a girl of twelve can make a testament 
of personalty.t Since personalty includes leasehold property, 
a boy of fourteen or a girl of twelve can will leasehold property 
in Marvland.* 

The question may arise as to whether one who has made a 
will when under age can ratify it after he becomes of age. Al- 
though there are no cases in Maryland on the point, the weight 
of authority is that to keep the will for several years after it has 
been so made will not constitute a ratification,® but a ratification 
may be affected by making a codicil thereto after maturity, or by 
re-exccution of the will.‘ 


Aliens 


Under the common law, aliens, although allowed to purchase 
land, could not dispose of it by will.8 Article 98, Section 1 of the 
Maryland code, however, provides that ‘‘aliens may hold lands, 
and may Sell, devise or dispose of the same or transfer to heirs, 
the same as if they were citizens of this State.” 


Mental Capacity 


The presumption always is that a testator had mental capacity, 
and the burden is upon one who contests this to prove other- 
wise. However, if chronic insanity is proved, the burden shifts 
to the propounders of the will to show that the testator was not 
insane at the time he executed the will.® 


There are cases in which the proof of mental incapacity is 
easy. The idiot (that is, one born without power to think or 
correlate), the imbecile (that is, one whose brain has been so 
weakened by disease that he cannot think) and the person suffer- 
ing from senile dementia (that is, whose brain has been 
enfeebled by age) give little trouble. There are others, however, 


*> Holzman v. Wager, 114 Md. 331, 79 A. 205. 
4+ idem. 

5 idem. 

6 Rood, Wills, 107. 

* Swinburne, Wills, 74. 

8 Jarman, Wills, 44. 

® Jones v. Collins, 94 Md. 408, 51 A. 398. 
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who may be only to a degree mentally deficient. It has also been 
said that an adjudicated lunatic, may, in a lucid interval, make 
a valid will.1° In re: Sexton’s will,11 the court said, “Mere 
proof of mental derangement, or of insanity, in a medical sense, 
is not sufficient to invalidate a will. Not every degree of mental 
unsoundness or mental weakness will suffice to destroy that 
testamentary capacity. The contestant must go further and 
show such a complete mental derangement as denotes utter 
incapacity to know and understand those things which a testator 
must be able to know and to understand in order to possess 
testamentary capacity, or he must show the existence of a 
specific insane delusion which affected the making of the will 
in question.” Professor Page says!2 that, “The American Courts 
have held from the outset to the proposition that a person not 
perfectly sane might possess sufficient mental capacity to make 
a will.” 

_In McCutcheon v. Gigous,1* Mrs. Jemima Bartlett died at the 
age of 76, in Prince George’s County. She left $100 a month for 
her invalid daughter, $100 to each of her brothers, and $10,000 
to “my beloved friend’? Mrs. Florence Gigous. It was proved 
that Mrs. Bartlett was childish, and at times did not know people 
of long acquaintance, and that she believed in spirits. On one 
occasion there was a dog that would not leave her yard, so she 
began to beat it. A neighbor then said that perhaps Mrs. 
Bartlett’s dead husband had come back in the dog. Hearing 
this, Mrs. Bartlett fainted. She mumbled to herself at times, 
was often inattentive, and feared people were trying to put her 
away. But the court held that all that was compatible with 
capacity to make a will. 

Many things which are ordinarily thought to be indicative of 
mental unfitness are no test of mental capacity to will. 

Mental capacity does not particularly imply ability to conduct 
business. It is possible for a man to have managed a large 
estate, and his mind so fail that he can no longer manage it— 
and yet have capacity to make a valid will. 

It does not imply being free from delusions. A N. J. case!4 
says, ‘““Where a man upon slight evidence is convinced that his 


10In re: Sterritt’s Case, 30 Pa. St. 316; Stone v. Damon, 13 Mass. 488; 
Manley’s Ex’rs. v. Staples, 62 Vt. 153, 19 A. 988. Adjudication is admissible 
evidence, but not conclusive. Coleman’s Estate, 88 N. J. Eq. 284, 103 A. 
521; Titlow v. Titlow, 54 Pa. 216, 93 Am. Dec. 691. Subsequent adjudication 
is not competent evidence Honey v. Chase, 52 Me. 304, 83 Am. Dec. 514. 

11199 Cal. 759. 

12 Wills, p. 109. 

13150 Md. 79, 182 A. 425. 

14 Smith v. Smith, 48 N. J. Eq. 566. See also Buford v. Grabor, 133 Mo. 
231; O’Dell v. Gough, 141 Mich. 152. 
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wife is unchaste and that his own children are not his, and on 
such belief disinherits them, such belief may be a delusion, but 
it is not an insane delusion, and the will is proof against attack 
on this ground.” This case speaks of insane delusions. An in- 
sane delusion is a diseased condition of the mind, in which per- 
sons believe things to exist which exist only in their imagination, 
with a persuasion so firm that neither evidence nor argument 
can convince them to the contrary. Notice that an insane 
delusion is based on no evidence at all. However, even an insane 
delusion, if it does not affect the will, does not result in testa- 
mentary incapacity;!® and a delusion, if not insane, does not 
avoid the will although it is the cause for'the will.16 ‘Even 
if a delusion exists at the time the will is made, as to particular 
persons or things, it does not invalidate the will, unless the will 
is the product of the delusion.”!7 But “where there is testimony 
in a cause tending to prove that a will was the direct consequence 
of the delusion under which the testator labored, a delusion 
calculated to prevent his judgment with respect to the disposition 
of his estate, it is perfectly clear that he could not be considered 
- aS possessing testamentary capacity, although upon some sub- 
jects he may have been rational and sane.’’!8 

In Gesell v. Baugher,!® old Mr. Zehener was a German farmer 
in Carroll County. In 1902 he left a large farm and $1,000 to his 
grandson, to his wife an estate for life, and to his daughter, Mrs. 
Mary Baugher, he left $5; “she having left my house and home 
and got married without my knowledge and consent, and as she 
has asserted she could live without my aid and assistance.” The 
daughter contested the will. The physician who attended Mr. 
Zehener said, “he was a troublesome patient who would not 
follow directions.” On one occasion he went to the doctor’s 
home at six o’clock in the morning, complaining that his family 
was trying to poison him. He made his grandson keep the 
horse hitched to the wagon all night, in case he got a pain. His 
nurse said that he mumbled to himself and at times looked wild; 
and that once when she woke up she found him bending over her 
with his cane upraised, as if to strike her. When she asked what 
he was doing, he turned and walked away. Witnesses had heard 
him say that his memory was not as good as it used to be; that 
he felt ‘“dume” in the head. However, the court held his will 


15 Johnson v. Johnson, 105 Md. 81 65 A..918, 121 Am. St. Rep. 570; 
Brown v. Fid. Trust Co., 126 Md. 179, 94 A. 523. 

16 Rood, Wills, 1381. 

17 Gessell v. Baugher, 100 Md. 677, 60 A. 481. 

18 Townshend v. Townshend, 7 Gill 10. 

19100 Md. 677, 60 A. 481. Johnson v. Johnson, 105 Md. 81, 65 A. 918; 
Harris v. Hipsley, 122 Md. 418, 89 A. 852; Johns v. Hodges, 60 Md. 227. 
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to be valid, because the delusions he had did not enter into the 
making of the will. The court said, “If it be admitted that his 
fear of being poisoned amounted to a delusion, that would not 
necessarily have rendered him incapable of makng a valid will. 
The will must be the product of the delusion.” The question is, 
did the delusion enter into the making of the will? 

Mere eccentricities do not constitute mental incapacity. Samuel 
Johnson had many eccentricities, as had other great intellectuals. 
Judge Bond in McCutcheon v. Gigous?° said, “if mere eccentrici- 
ties showed incapacity then few wills could be sustained, for 
few testators can hope to pass their lives without odd action and 
remarks at times.”’ 

Religious fanaticism does not necessarily imply testamentary 
incapacity.2! Jane Bay died in Baltimore in 1876, leaving a will 
which was contested. It was found that she had a great aversion 
towards her relatives, accusing one of stealing a plank that 
belonged to her, and another of trying to kill her; although all 
these relatives had treated her kindly. She believed in spirit- 
ualism, and made her will under the supposed direction of spirits. 
The spirits even helped her to cure the sick, foretell future 
events, and know what was going on in distant places. However, 
she managed a large estate, and her will showed no signs of 
insanity. The court said, “The mere belief of the testatrix in 
the various phases of spiritualism, and which are claimed to be 
extravagant and unfounded delusions is not in itself sufficient 
to prove that she did not possess the capacity that the law re- 
quires to make a will.’’2? 

In Townshend v. Townshend,?? Mr. Townshend of Prince 
George’s County made a will on May 16, 1848, in which he freed 
all his slaves, and gave them all his property. It was claimed 
that he was utterly deranged—a mono-maniac on the subject of 
religion. He said he had seen God face to face, and God had told 
him to make the kind of will he made. He was always talking 
about religion. Yet in a business deal, he showed shrewdness and 
intelligence. The court would not say as a matter of fact that 
he was incompetent, but left it for the jury to decide. In an 
Indiana case?‘ belief in witchcraft did not invalidate a will, and 
in a Kentucky case?® a testator who saw visions was held mentally 
capable. 


20150 Md. 79, 132 A. 425. Also Henry v. Leech, 123 Md. 436, 91 A. 694. 
21 Brown v. Ward, 53 Md. 376, 36 Am. Rep. 422. 

22 Contra, Thompson v. Hawkins, 14 Fed. 902. 

237 Gill, 10. 

24 Addington v. Wilson, 5 Ind. 137. 


25 Williams v. Williams, 23 S. W. 789; Brashears v. Orme, 93 Md. 442, 
49 A. 620. ° 
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A good memory is not necessary for mental capacity. A 
testator may forget the existence of part of his estate, or of 
someone who has a natural claim upon him, and yet make a valid 
will.2¢ 


A suicidal tendency is not an indication. In Koegel v. Egner?* 
we read, “‘The fact that the testator’s mind was so affected as to 
cause him to attempt suicide, in which he was ultimately suc- 
cessful, is not inconsistent with testamentary capacity.” In 
the case of McElwee v. Ferguson,?® the testator was a police 
officer in Baltimore, who was so addicted to drink that it had 
become a disease with him. He tried to give it up, but could not. 
From February 15 to March 7, he was intoxicated and for the 
next week was in the hospital. When he was discharged he was 
a nervous wreck. He was reprimanded before the other officers, 
and, afraid he would be discharged from the force, he became 
very much depressed, and finally was confined to his bed. On 
April 2, some lodge members came to see him and he told them 
he wanted the lodge to have his money if anything happened 
to him. His friends, asked him if he had any relatives. He re- 
plied that he had brothers and sisters, but didn’t want them to 
get his money. So on the night of April 3 a will was made. On 
the morning of April 4 a doctor visited him and found him 
laboring under a suicidal mania. That afternoon, he shot and 
killed himself. The court said, “Strange and unaccountable as 
the phenomena may appear to most persons, the act of self- 
destruction cannot be judicially regarded as proof per se of 
insanity.” The will was declared valid. 


It is not proof of mental incapacity that a person leaves an 
unnatural will. In Brown v. Fidelity Tr. Co.,29 Martha Brown 


in 1911, made a deed of trust, in which she reserved the interest 


on $33,550 for life, reserving the power to revoke the trust. 
After her death, her husband was to get $50 per month for life, 
and after his death the money was to go to various charities. 
Her husband sought to break the trust, on the ground that so 
unnatural a provision showed lack of mental capacity. But the 
court disagreed. If we set aside every will or deed because the 
money did not go to the proper parties, most wills and gifts will 
have to be set aside. 

The fact that a person is aged and infirm does not in itself 


26 Hall v. Perry, 87 Me. 569, Livingston’s Will, 37 A. 370 (N. J.) Kraus’s 
Appeal, 114 Pa. St. 10. | 

2754 N. J. Eq. 623. 

28 43 Md. 479. Also Brashears v. Orme (supra note 25). Cf. Heptasophs 
v. Rehan 119 Md. 92, 85 A. 10385. 

29 126 Md. 175, 94 A. 523. Also Smith v. Shuppner, 125 Md. 409, 93 A. 514; 
Brown v. Ward, 53 Md. 376. 
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disqualify. Wills have been sustained when the testator was 
over 100 years of age,?° and when a testator was over 90;1 
and cases over 80 are common??, There is such a thing as senile 
dementia, but an old person may be impaired in his natural 
powers, unable to recognize acquaintances, and his speech may 
be incoherent, yet he may have sufficient mentality to make a 
valid will.33 


It is no longer true that a person deaf, dumb and blind, will 
be considered mentally incapable, although this was the law in 
early England. There is, of course, in such cases, a chance for 
imposition and deceit in making wills. Therefore it must be 
proved that the person had knowledge of the contents of the will. 
But in Wampler v. Wampler,** the testator was blind. He dic- 
tated the will, and after it was written, it was read to him. The 
will was held to be good. The case of Helen Keller is an example 
of a deaf, dumb and blind person who acquired intelligence 
enough to make a will. But even today, if one is born deaf, 
dumb and blind, and never learns to comprehend, or to com- 
municate by signs what he wants to do, he cannot, of course, 
make a valid will. Mere blindness, however, will never render one 
incapable.?5 | | 


Prejudices and dislikes do not in themselves indicate mental 
incapacity.%¢ 

Habitual drunkenness will not by itself be a proof of mental 
unfitness.37 | 

What, then, is essential to mental capacity? The Maryland 
Code says,?™ that the person executing a will must be “of sound 
and disposing mind, and capable of executing a valid deed or 
contract.” This, however, is not of much help.28 How much 
capacity is essential for executing a deed or contract? If I put 
my “X” on a deed, I execute it. If I offer to buy and the seller 
offers to sell, a bar of soap for ten cents, I make a contract. 


30 100 Pa. St. 495. 
812 Bradf. (N. J.) 360. 
32 32 N. J. Eq. 701. 


33 Aggus v. Munnell, 302 Pa. 78, 152 A. 840; Etchison v. Etchison, 53 Md. 
353; Berry v. S. D. & Tr. Co., 96 Md. 55, 53 A. 720; Henkel v. Alexander, 198 
Md. 311, 88 A. 2nd 866. 


349 Md. 540. 

35 Collins v. Walker, 272 Mass. 46. 

86 Brown v. Ward, 53 Md. 376, 36 Am. Rep. 422. 

87 Lynn v. Magness, 191 Md. 674, 62 A. 2nd 604; Bannaster v. Jackson, 45 
N. J. Eq. 702, 17 A. 692; Truitt vs. Cullen, 50 A. 174 (Del.). See note in 39 
LRA 220. 

378 Art. 93. Sec. 346. 
ay Savona v. Beale, 77 Md. 118, 26 A. 408; Lyon v. Townsend 124 Md. 163, 
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The classic definition of what constitutes a sound and dis- 
posing mind is found in Davis v. Denny,®® and has been repeated 
many times in other cases. It is that the “testator must under- 
stand (1) the nature of the business in which he is engaged — 
(i. e., that he is making a will), (2) the things given, (3) the 
people he is giving them to, and (4) who are the natural objects 
of his bounty (5) at the time the instrument is made.” 


I. He must know what he is doing. If his mind is so deranged 
that he doesn’t know he is making a will, or understand what he 
is signing, he lacks mental capacity. 


II. He must know what he is giving. He may make a mistake, 
he may forget even some property that he owns—but he must 
have a general idea of what he is giving away. 


III. He must know to whom he is giving. He must not think 
he is giving his property to his brother when he is giving it to 
his nephew. 

IV. He must know the natural objects of his bounty. That is, 
although he disinherits some of his relatives, he must know 
that he is doing so., 


V. He must know these things at the time he makes a will. 
Mental capacity is tested as of the date of the execution of the 
will. A mentally incapable person is presumed to remain so.*} 
If it be shown that he was mentally incapable just before making 
the will, the burden shifts to the propounders of the will to show 
that he was capable when the will was made. His mental con- 
dition before and after making the will, however, will not affect 
it if it can be shown that at the time of making it he was mentally 
capable.*2 

- Although none of the exceptions mentioned above will singly 
and alone imply mental incapacity,.a combination of them often 
will. In Lawson v.“Ward#? a man 78 years of age, a widower, 
made a will in Crisfield, and died shortly thereafter. He left 
all his money to his sister’s children, but none to his brother’s 


' children—and the brother’s children filed a caveat. The court 


said, ‘““The evidence pictures a man who not only failed to recog- 
nize old acquaintances, but became lost several times on the 
streets of Crisfield, in surroundings familiar to him; permitted 
his living quarters and his clothing to become almost inde- 
scribably filthy, took clothes off to an almost indecent extent in 


89 94 Md. 390, 50 A. 1037; Higgins v. Carlton, 28°Md. 115, 92 Am. Dec. 666; 
Berry v. S. D. & Tr. Co. 96 Md. 45, 58 A. 720. 


40 Harris v. Hipsley, 122 Md. 418, 89 A. 852. 

41 Gessel v. Baugher, 100 Md. 677, 60 A. 481. 

42 Townshend v. Townshend, 7 Gill 10; Turner v. Bank, 53 Md. 65. 
43153 Md. 93, 187 A. 479. 
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public places, and once appeared outdoors wholly naked; spent 
nights singing aloud, was at times uncertain whether it was 
day or night, and picked up cast-off food from garbage cans 
and elsewhere, and ate it.” His will was declared invalid. Here 
was an unnatural will, accompanied by senility, eccentricity, and 
almost complete loss of memory. 

In Davis v. Denny,** the testatrix, 82 years of age, gave all 
her money to her nurse and certain friends. It was proved that 
she was unable to remember the extent and character of her 
estate. Shortly after making her will, she wrote to her brother, 
who was dead, as if he were living. She was heard to remark 
after making the will, that she didn’t know what she was doing. 
Her will was declared invalid. 

In Doyle v. Rody,*5 Matthew Doyle, age 68, of Westminster, 
had separated from his wife and lived in a boarding house in 
Baltimore. In 1939, he began to have softening of the brain. | 
On December 6 he walked into the police station in a dazed 
condition, and told them he had been robbed. They searched him 
and found plenty of money in his pockets, a bank book showing 
$11,000 deposited in a Westminster bank, and the telephone © 
number of his niece. The police phoned his niece, and she came 
to get him. She took him to the block where she knew he lived, 
but he walked up and down, not knowing what house to go into. 
Finally, they found the place. The next morning she brought 
a doctor—but Doyle ran out the back door, saying he didn’t 
want to see him. He then went to his brother’s home in West- 
minster, and his brother took him to the bank. There they asked 
that the bank book be put in their joint names in trust. The 
bank president insisted on a doctor’s examination before allowing 
this. The examining physician gave his approval, and the 
account was changed. If this transaction was valid, it would 
disinherit his wife, another brother, and some nephews. On 
December 30, he fell into a coma and on January 8 he died. The 
court held that the transfer. was invalid. The delusion that he 
had been robbed was a false delusion without any foundation 
whatsoever, and this mental condition affected the transfer. 

In a recent case, a lower court held that a man must have been 
mentally capable when he wrote a codicil, because he wrote it 
himself. The court of appeals, however, said that this did not 
follow.#6 A person may also be so intoxicated at the time he 
executes a will that he does not know what he is doing. If so, 
such will is, of course, invalid.47 


4494 Md. 390, 50 A. 1037. 

45180 Md. 471, 25 A. 2nd 457. 

48 Biggs v. Rauch, 178 Md. 347, 13 A. 2nd 341. 

47 Heaton’s Will, 224 N. Y. 222. On mental capacity generally see 7 ALR 
581, 8 ALR 1375, 68 ALR 1318. 


CHAPTER VII 
EXECUTION OF THE WILL 


Most general form books contain forms of wills. Sykes’s Pro- 
bate Forms offers four chapters of formal and special clauses 
for wills. Costigen’s casebook and Atkinson’s text have valuable 
hints on drafting the will. Article 93, Section 347, lays down 
the minimum requirements for the valid execution of a will. 

It must be recognized, however, that whether or not a docu- 
ment is recognized as a will is not so much its form as its intent. 
Documents have been held to be wills which were in form deeds,} 
letters,2 promissory notes,? an order,‘ a declaration of trust,® 
a bond,® assignments,’ powers of attorney,® checks and check 
stubs,? a marriage settlement.1° Justice White of the United 
States Supreme Court passed an estate of $150,000 by a will of 
fifty-one words.!! Gardiner mentions wills of twenty-two words!2 
and sixteen words.!2 A will in Byres v. Hoppe!‘ had only nine- 
teen words. 

Pitfalls await the inexpert execution of wills. Many a testator, 
in order to save the meagre expense of having his will drafted 
by a competent attorney, has caused his estate to be divided in an 
altogether different manner from the way he intended it to go, 
or caused the dissipation of his fortune through litigation. 

A simple form of will will be found in the back of the book. 
This will is divided into nine sections. 

I. Introduction: This is sometimes called the exordium. Some- 
times the words are added, “not acting under duress, menace, 
fraud or undue influence of any person whatsoever.” The utility 
of such a clause, however, is dubious. 


1 Kelleher v. Kernan, 60 Md. 440; Carey v. Dennis, 13 Md. 1. 
2 Boyd v. Boyd, 6 G. & J. 25; Dorsey v. Dorsey, 9 Md. 31. 
* Cover v. Stem, 67 Md. 449, 10 A. 231. 
+ Remington v. Bank, 76 Md. 546, 25 A. 668. 
5 Shutt v. Poe, 47, Md. 513. 
‘ Carey v. Dennis, 13 Md. 1. 
7 Robinson v. Brewster, 140 Ill. 649, 30 N. E. 688. 
‘8 Rose v. Quick, 30 Pa. 225. 
* Lambert’s Estate, 10 Pa. Co. Ct. 10. 
10 Passmore v. Passmore, 1 Phil. 28. 
11 Conyngton, Wills, Estates and Trusts, p. 28. 
12 p. 26. 
13 p. 28. 
1461 Md. 20. 
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Il. The Body: In the case of a wife’s will, it may be important 
whether the body ‘contains the words, “and funeral expenses.” 
By Article 93, Section 8, of the Maryland Code, the wife’s estate 
is charged with the payment of funeral expenses, but the sum 
spent for this purpose may be charged to the husband, and be 
deducted from his share, together with the expenses of nursing, 
medical care and other items of expense incurred on the wife’s 
behalf for necessaries before her death.15 However, if a wife’s 
will includes these items, it will relieve the husband of having to 
pay these expenses, provided her estate is sufficient for the 
purpose. 

One should be careful to make provision for births and deaths. 
He should keep in mind regarding children that (1) some may 
die unmarried, (2) some may marry, have children, and die 
before the testator. In the first case, it is usually provided that 
the share of the one so dying shall be divided equally among the 
others in the group. In the second case, the question arises 
whether the share of the one so dying shall go to his children, 
and if so, whether they shall take per capita or per stirpes. 


There are two methods of disposing of an estate. The first 
provides for outright distribution; the second for deferred dis- 
tribution of part or all of the estate until conditions with respect 
to the beneficiaries or the estate are more favorable for such 
distribution. The first type should provide for an executor. The 
second should provide for both executor and trustee. The exec- 
utor serves only long enough to close out an estate by legal 
process and turn the estate over to the beneficiaries or the trustee 
as directed in the will. A trustee, after receiving part or all of 
an estate from the executor, holds and manages it until such 
time as the will directs for final distribution. It is well to make 
one of the trustees the executor, or he may be greatly handi- 
capped. It sometimes happens that the trustee does not know 
he was chosen as such until a year or two after the decease, and 
by that time the executor may have so complicated things that | 
he feels he cannot serve. 

Another device for postponing the final distribution of the 
estate is the life-estate—that is, leaving the property to one for 
the duration of his life, the remainder to go to another. In such 
case, the life tenant, while he enjoys the benefit of the estate, 
cannot keep the remainderman from ultimately getting his share. 
Future interests cannot be created, however, in goods con- 
sumable in their use; and an attempt to do so will convey an 
absolute interest.15° 


15 Anderson v. Carter, 175 Md. 540, 2 A. 2nd 677. 
15" Seabrook v. Grimes, 107 Md. 410, 68 A. 883, 16 L.R.A. N.S. 483. 
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Another device is the power of appointment. Property is left 
to a person for life, with power to appoint the person to whom 
it shall go upon his death. Thus, the remainder is saved for the 
benefit of an ultimate possessor, but the life-beneficiary has some 
choice as to who that ultimate taker shall be. This is often a 
judicious means of disposition. 


III. Residuary Clause: Every will should have a residuary 
clause. In the first place, the presence of such a clause strengthens 
the presumption against the testator’s having intended any in- 
testacy. In the second place, absence of such a clause may lead 
to results the testator did not anticipate. In Lyon v. S. D. & Tr. 
Co.1° the testator said, “I do not leave my brother more than 
$1,000”; but the brother, as one of the next of kin, received 
$75,000 because there was no residuary clause in the will. 

Generally speaking, the residuary clause passes all property 
not otherwise disposed of. However, courts have often refused 
to let property pass under this clause, because it seemed to be out 
of accord with the testator’s intention. In Stannard v. Barnum!’ 
the testatrix, after giving four small pecuniary legacies, declared, 
“after the payment ot my debts and funeral expenses, should 
there be a balance left in the hands of my executor, said balance 
shall be equally divided between my two children.” She left 
only a small sum of money, but after her death, a court decision 
caused her estate to be increased by a large hotel property, which 
was sold, and the proceeds paid to her executor. The court held 
that the testatrix never anticipated putting this large sum into 
the residue, and that, as to it, she died intestate. So the ques- 
tion as to whether the residuary clause passes all the estate not 
otherwise disposed of is a question of the intention of the tes- 
tator. Sometimes also, the doctrine of “ejusdem generis” will 
be applied. This means that if the residuary clause follows an 
enumeration of specific things, it will be restricted to the same 
kind of things. In Walters v. Walters,18 McChesney v. Bruce,® 
Hambleton v. Darrington,?° “‘all the remainder of my estate” was 
construed to refer only to personal property under this doctrine. 


As to void devises and legacies, the general rule seems to be 
that void legacies go into the residuary clause, and void devises 


. 16120 Md. 514, 87 A. 1089. Also Gardiner v. McNeal, 117 Md. 27, 82 A. 
988, 4 LRA (N. S.) 1553. 

1751 Md. 40. 

183 H. & J. 201. 

191 Md. 344. 

20 36 Md. 434. 
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do not.?1 If there is no residuary clause, personal property goes 
to the next of kin.22 


IV. Appointment of Executor. 
V. Appointment of Guardian For Minor Children. 


VI. Testamonium Clause: Although a date is given in the 
typical will, it is not regarded as an integral part of the will; 
and if the will has no date, or the wrong date, the time of execu- 
tion may be proved, if necessary, by parole.2? However, the date 
on a will is prima facie correct.2+_ No seal is necessary in a will. 


VII. Line for Testator to- Sign. 


VIII. Attestation Clause: The advantage of an attestation 
clause is that it is prima facie evidence of the facts therein stated, 
and so puts the burden of proof on persons alleging otherwise.2° 
It may thus render a valuable service. 


_ IX. Signature of Witnesses with Their Addresses. 


Why Formalities? | 

Courts have been insistent that unless certain formalities are. 
observed in the execution of wills, they will be considered utterly 
void. Why are these formalities so important? Lon Fuller2*" 
has carefully studied the question of legal formalities, and con- 
cluded that they serve three functions: evidentiuary, cautionary 
and channelling. They provide “evidence of the existence and pur- 
port of the contract, in case of controversy,” they guard against 
inconsiderate action; and they show that a legal act was really 
intended. ‘Whether there is any need to set up a formality 
designed to induce deliberation will depend upon the degree to 
which the factual situation, innocent of any remodeling, tends 
to bring about the desired circumspective frame of mind.” So 
usual is it for a certain type of person to lightly promise future 
favors, so possible is it for the greedy to claim the existence of 
such promises, that the law attempts to insure that such a 
promise, to be enforceable, shall be the undeniable will of the one 
making it. It therefore surrounds the will-making function with 


21 Doe ex dem Ferguson v. Hedges, 1 Har. (Del.) 524; Ringgold v. Carvel, 
196 Md. 262, 76 A. 2nd 327. 


22 Curtis v. Md., Baptist Union 176 Md. 430, 5 A. 2nd 836. Re: Restricting 
Resid. Clause so as not to include lapsed and void legacies, see Holmes v. 
Mackenzie 118 Md. 210, 84 A. 340: Fisher v. Wagner, 109 Md. 248, 71 A. 999, 
21. LRA {(N. S.) 121. 


23 Deakens v. Hollis, 7 G. & J. 311. 
a Kemp v. McPherson, 7 G. & J. 320; Lungren v. Schwartzwelder, 44 Md. 


25 Van Meter v. Van Meter, 183 Md. 614, 39 A. 2nd 752. 
25° Consideration and Form, 41 Columbia L. Rev. 800. 
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certain formalities, so that the testator must in effect say, “‘delib- 
erately and cauticusly, I have made a solemn promise which I 
intend shall be kept.” 


Formal Requirements 

The usual attestation clause is not wholly indicative of the 
manner in which wills must be signed and witnessed. In the 
case of Woodstock College v. Hankey2®’ there was an attestation 
clause similar to that which appears in the typical will and which 
is used conventionally in Maryland today. The caveators said 
that because the will was not attested in the way that it stated 
it was, the will was invalid. The court said, “The attestation 
clause is itself prima facie evidence of the facts therein recited. 
But the formalities it describes are in excess of those required 
by law.”’ So because the attestation clause portrays an ideal 
attestation, it does not follow that the law requires all the things 
to be done which the clause recites as having been done. 

To find out what the law does require, we turn to Article 93, 
Section 347: ‘All devises and bequests of any lands or tenements 
or interest therein,.and all bequests of any goods, chattels or 
personal property of any kind shall be in writing, and signed by 
the party so devising the same, or by some person for him, in 
his presence and by his express direction, and shall be attested 
and subscribed in the presence of the devisor by two or more 
credible witnesses, or else they shall be utterly void and of no 
effect.” | 7 


In Writing © 

The first requirement is that the will shall be in writing. 
Writing includes printing, lithographing or typing. In Harris 
v. Pue2¢ lead pencil was declared to be all right. Atkinson gives 
many examples of wills written on eggshells, bedposts, corn cribs, 
a Navy identification disk and a barn door, which were valid. 
However, writing on a slate would not do.2* The absence of a 
date does not invalidate a will. If the date is disputed, it may be 
proved by parole evidence.?® Nor is a seal necessary, the lan- 
guage of the attestation clause to the contrary notwithstanding. 
A will may be written on Sunday? and it will be good. This was 
decided in Maline v. Maline.*® There is only one kind of will that 
need not be in writing, and that is the Soldiers’ and Sailors’ will. 


25 129 Md. 675, 99 A. 962. 

26 39 Md. 535. 

27 See 12 Mich. L. Rev., 467. 

°8 Deakins v. Hollis, 7 G. & J. 311. 
29 Ketchem v. Stearns, 76 Mo. 396. 
30148 Md. 200, 129 A. 10. 
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Signed 

The second formal requirement for a will is that it be signed 
by the testator. Where must it be signed? The statute does not 
Say ; SO we must conclude that it may be signed anywhere on the 
paper if intended by the testator to be his signature. In Ex Parte 
Cardoza,?1 man made a holographic will. He did not sign it at 
the bottom nor did he have a testimonium clause; (“In witness 
whereof, I have set * * *”, etc.) but he had the proper number 
of witnesses. The court said that this will was valid, because, in 
the middle of the document he had written, “I, Cardoza, give 
* * *” etc. On the other hand in the case of Re: DeGermandia*2, 
another holographic will, a woman had a testimonium clause, but 
did not sign the will. She had her name in the body of the will, as 
did Cardoza, but the court said that the existence of the testi- 
monium clause showed that she had intended to sign it, but did 
not doso. The rule is that if the name elsewhere in the document 
or on the page is intended by the testator to be a signature, the 
will will be held to have been signed—but if the name is intended 
merely to describe who is making the will, it will not be taken 
as a signature. We may add that in at least twelve states the 
signature must be at the end of the will; but the rest of the 
states follow the Maryland rule. The signature may even be ona 
separate paper attached to the will.?2" | 

How must the signature be made? One may use a stamp or 
his initials, or a mark.?3 Even though he is able to write,#4 his 
X mark will serve. If he writes his name in lead pencil that 
becomes so blurred it cannot be read, that will serve, as his 
mark.®> If there is no name next to the mark, or where the 
wrong name has been put next to the mark by mistake, it is still 
his mark, and a valid signature.*¢ In Re: Kimmel?’ the testator 
signed ‘Father’. This was a valid signing of the will. In Green- 
hawk v. Quimby?* the testator being weak, made his first two 
initials, and then, having handed the document and pen to an- - 
other, the latter wrote the testator’s name around these initials. 
and “his mark” above them. The initials were construed as the 
equivalent of an X mark, and there was a valid signature. How- 


31135 Md. 407, 109 A. 93. 

82 146 Md. 47, 125 A. 897. See Higdon v. Thomas, 1 H. & J. 139. 

828 Brengle v. Tucker, 114 Md. 597, 80 A. 224. 

ye v. Jones, 105 Md. 62, 65 A. 814. Reaver’s Appeal, 96 Md. 735, 
57 A. 875. 

84 Higgins v. Carlton, 28 Md. 115, 92 Am. Dec. 666. 

35 Sheehan v. Kearney, 21 So. 41 (Miss.). 

36 Long v. Zook, 13 Pa. St. 400. 

37 278 Pa. 435. 
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ever, in this case, the initials were all that the testator meant 
to put down. In another case, where the testator tried to sign 
the will, and began to write his name, but had to discontinue in 
the midst of a word through weakness, it was found that this — 
was not a complete signature, and the will was invalid.29 In 
Higgins v. Carleton?” the testator was very weak, and another 
assisted him by guiding his hand as he wrote. The court said 
that this was satisfactory. 


Must the testator sign in the presence of the witnesses? There 
is nothing in the statute which requires this, and the cases‘! 
hold that it is not necessary. In fact, the testator does not have 
to sign at all. The statute says he can ask someone else to sign 
for him—and if it is done by him in the testator’s presence, and 
by his express request, it will operate as a valid signing for the 
testator. In Robinson v. Jones!? a man signed the name of a 
testatrix out of her presence, then she made a mark in the 
presence of the witnesses, and it was a valid execution of the will. 
We find, then, that the statute is fulfilled if the testator made 
any sort of completed mark on any part of the will, intending it 
to be his signature, even if he must be helped in making it, or must 
ask another to do it for him,*2" and that he may do this with no 
witnesses present. 


As to whether the witnesses must see the testator’s signature, 
the Maryland Court of Appeals has never been called on to 
decide. In the cases of Van Meter v. Van Meter4? and Woodstock 
College v. Hankey*! appear identical quotations: “If the instru- 
ment was signed by the testator out of the presence of one or 
more of the witnesses * * * he should in some way acknowledge 
it to them as his act.”’ Does the “‘it” refer to the signature or the 
will? Judge Dulaney Foster, of the Orphans’ Court of Balti- 
more, wrote a strong opinion favoring the view that the “it” 
refers to the signature.4®° The case involved a will which was 
given to the witnesses to sign, with the statement that it was 
the will of the testatrix, but folded in such a way that no signa- 
ture could be seen. In ruling that the will was not validly 
attested, the Court quoted the Massachusetts case of Nunn v. 








39 Plate’s Estate, 148: Pa. St. 55. See also Everhart v. Everhart, 34 Fed. 82. 
40 28 Md. 115. See also Quimby v. Greenhawk, 166 Md. 335, 171 A. 59. 


41 Woodstock College v. Hankey, 129 Md. 675, 99 A. 962; Conrades v. Hel- 
ler, 119 Md. 448, 87 A. 28; Etchison v. Etchison, 53 Md. 348; Van Meter v. 
Van Meter, 183 Md. 614, 39 A. 2nd 752. 


42105 Md. 62, 65 A. 814. 

42° Except in Conn., La., N. J. and Utah. 
‘8 Supra note 41. 

4* Supra note 41. 

45 Matter of Garner, D. R. Sept. 14; 1952. 
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Ehlert,#® “It follows that when the testator hides from the 
subscribing witnesses the signature previously signed by him 
and goes no further than to ask the subscribing witnesses to sign 
the paper placed before them, even if that request be accom- 
panied by a statement that the paper is his will, there is no 
acknowledgment by the testator of his signature and so no valid 
attestation of his signature by the subscribing witnesses.” He 
also quoted from the Van Meter case:47 ‘Attestation of a will is 
the act of the witness in seeing that those things are done which 
the statute requires.” He then observed, “The statute requires 
that a will shall be in writing and signed by the party making 
the devises and bequests. If the witnesses are charged with the 
responsibility of seeing that the requirements of the statute are 
met, it is certainly essential to a valid will that they must either 
see the testator sign or they must see the signature and the 
testator must acknowledge the signature to them.” 


On the other hand, the case of Sellers v. Hayden*® may be 
cited. In that case, a testator signed after the witnesses had 
done so. The court, in upholding the will, said: “The statute 
providently requires the attesting witnesses to subscribe their 
names in the presence of the testator, but it does not prescribe 
the order of attesting and subscribing; and the attestation being 
intended to prove that a will had been published, but the sub- 
scription being required only to identify the document which 
had been attested as a will, whether the one or the other of these 
acts shall have been first in time, cannot be essential to the objects 
of the statute or the effect of the names of the attesting wit- 
nesses.” In that case it was argued that the witnesses could not 
witness a will until it was a will, and until the testator signed 
there was no will to attest. In answer to that the court said, 
“Nor is it a complete and valid will until it is attested and 
subscribed to by the attesting witnesses, in accordance with the 
statute; but the paper writing to which the testator calls the . 
witnesses’ attention and to which he asks them to subscribe as 
his will, contains his wishes and directions as to the disposition 
of his property, and it is this will that they subscribe as wit- 
nesses, in his presence; and immediately thereafter, in their 
presence, he signs it.” Here was a will upon which there was 
no signature at the time it was witnessed, and the court definitely 
held that it was the will, not the signature which the witnesses 
attested. There can be no doubt, too, that the Maryland cases 
hold that witnesses are not required to know the contents of the 


46 218 Mass. 163, 106 N. E. 168. 
47 Supra note 43. 
48 154 Md. 117, 140 A. 56, 57 ALR 828. 
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will4® and that the presumption is that the testator knew its 
contents*” and that his signature was on it when the witnesses 
signed.*®!_ As for the case of Nunn v. Ehlert, it may be said that 
Massachusetts has traditionally held to the view there taken®? 
but Illinois*®* and Minnesota** have as traditionally taken the 
opposite view. Jarman>* says, furthermore, that adjudications 
in England have “placed the point beyond all doubt that where 
a testator who had previously signed his will merely requested 
the witnesses to subscribe the memorandum of attestation, 
although they neither saw his signature nor were made ac- 
quainted with the nature of the instrument they attested, the 
will nevertheless was duly executed according to the statute.” 
An example is British Museum v. White,®5* where the witnesses 
did not see the testator’s signature, but the court said, “the 
testator knew this instrument to be his will; that he produced it 
to the three persons, and asked them to sign the same; that he 
intended them to sign it as witnesses; that they subscribed their 
names in his presence, and returned the same identical instru- 
ment, we think the testator did acknowledge in fact, though not 
in words, to the three witnesses, that the will was his.’’57 


Atkinson**" says, “Under provisions such as contained in the 
Statute of Frauds, where the attestation of the will is the only 
thing called for, it should not be necessary for the witness to 
see the signature. This is the orthodox holding.” 


If words are added to the will after the signature, the will is 
not invalidated, but the part added to the will, of course, will be 
denied probate.®7" 


Witnessed 
As to witnesses, Sec. 347 (a) continues, ‘‘and shall be attested 
and subscribed in the presence of the said devisor by two or 


127 ‘ Gilley v. Cilley, 34 Md. 162; Brittingham v. Brittingham, 147 Md. 159, 
( 


‘° Naudain v. Condon, 91 Md. 121, 46 A. 319. 

51 Welty v. Welty, 8 Md. 25. 

52 Tredick v. Bryant, 269 Mass. 50, 168 N. E. 162. 

*3 Gould v. Chic. Theol. Sem., 189 Ill. 282, 59 N. E. 586, 38 LRA (N. S.) 
166; Rupp v. Jones, 289 IIl. 596, 124 N. E. 560. 

54 Hennes v. Huston, 81 Minn. 30, 83 N. W. 439; Lott v. Lott, 174 Minn. 18, 
218 N. W. 447. 

55] Jarman 5th Ed. 57-212. 

56 Ct. of Common Pleas, 6 Bing. 310. 


57 See also Daugherty’s ae 168 Mich. 281, 134 N. W. 24, 38 LRA (N. S.) 
161, Ann. Cas. 1913 B. 1300 


57" Wills, 1953 Ed., p. 324. ee Shewmaker v. Saywboag 144 Ga. 801, 87 
S. E. 1046; Lott v. Lott, 174 Minn. 18, 218, N. W. 447. 
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more credible witnesses, or else they shall be utterly void and 
of no effect.” 

What does “attest” mean? It means simply to identify as a 
witness. The purpose of attestation is to identify the paper as 
that paper which the testator signed. In Brengel v. Tucker,°® 
“The purpose is to make sure that the testator is aware that he 
is making a will, and that he be not imposed on and procured to 
sign a will when he supposes it to be some other instrument. 
The witnesses’ knowing it to be a will is of no moment, except 
as to their being then and there, in his presence, or by him told 
so, makes it certain that he knew it to be such an instrument.” 
However, the witness does not have to know that the instrument 
is a will.58* 


“Subscribe” means, literally, ‘to write beneath.” This, how- 
ever, is not the sense of the word in Maryland. The case of 
Shane v. Wooley*® went fully into the meaning of the word 
“subscribe.” The court there said, “There is no provision of the 
statute of this state which requires in terms that the attestation 
clause and the signatures of the witnesses shall be at the end of 
the will, or at any particular place in the will, as in some of 
the states.”’ That case quotes Brengle v. Tucker, “‘to subscribe 
means that the witnesses shall sign their names to the same 
paper, for the purpose of identification, and implies that attesta- 
tion has been performed.” It may be concluded, then, that the 
signatures of the witnesses do not need to be at the bottom of the 
will. They can be anywhere on the will, even on the back of it, 
or on a separate sheet attached to it.. This sheet may be attached 
by mucilage, tape, eyelets, or even a pin. This case also quoted 
with approval an English case,°° wherein the witnesses signed 
on a paper attached to the back of the will with a pin, and in 
which Sr. J. Hannon said, ‘‘The law does not require that the 
attestation should be in any particular place, provided the evi- 
dence satisfies the court that the witnesses in writing their . 
names had the intention of. attesting. But the attestation, if not 
on the same sheet as the signature of the testator, must be on 
a paper physically connected with that sheet, and the probate 
will be sustained.”’ The court also quoted a North Carolina 
case®! to the same effect. 

In the Shane v. Wooley case, supra, however, the testator had 
made a will and sealed it in an envelope, and the witnesses 


5§ 114 Md. 507, 80 A. 224. Also Trustees v. Calhoun, 25 N. Y. 422. 
58 Brittingham v. Brittingham, 147 Md. 159, 127 A. 737. 

59 138 Md. 75, 1138 A. 652. 

60 Goods of Braddock, L. R. 1 Prob. Div. 433. 
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attested it on the outside of the envelope. It was held that this 
was not a good attestation, since it was not on a sheet physically 
attached to the will. 

“Subscribe” does not even imply signing under the testator’s © 
signature, or under the attestation clause, or even, in point of 
time, after the testator®? signs. In Sellers v. Hayden, George 
Coates ‘executed a paper writing purporting to be his last will 
and testament.” The two witnesses wrote their names before 
the testator had signed the will, and did not acknowledge their 
signatures afterward. The court upheld the will. They inti- 
mated, however, that if the witnesses sign before the testator, 
they must wait and see him sign the will. 


In Moale v. Cutting,*? the witnesses signed above the attesta- 
tion clause. The court not only allowed the will to be admitted 
as properly executed, but added the remark that it is not even 
necessary to have an attestation clause. 

A witness, as well as a testator, may sign by a mark, but it 
must be proved that it is the mark of the witness." 

In Swift v. Wiley** attestation and subscription were distin- 
guished as follows: “Attestation is the act of the senses, sub- 
scription is the act of the hand; the one is mental, the other 
mechanical.” Rollison aptly says that attestation ‘consists in 
knowing and certifying whatever is made requisite on the part 
of the testator in executing his will and in directing attention to 
his capacity to make the will. Subscription is the act of the 
witnesses in writing their names on the instrument for the pur- 
pose of identification.” 

The will need not be read in the presence of the witnesses, 

for it is presumed that the testator knew its contents.® 


In the Presence 


The statute says that witnesses must sign “in the presence of 
the said devisor.” This is the only provision of the Maryland 
Code relating to presence. The testator is not required to sign 
in the presence of the witnesses.®** The witnesses need not sign 
in the presence of each other.®” 

What is the meaning of the expression “in the presence of’’? 


62 Sellers vsHayden, 154°Mdd117;140 A, 56; 57. ALR/828.See Bruno Exe- 
cution, 21 Corn. L. J. 674, 39 A.L.R. 933. 
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In Brittingham v. Brittingham®* the witnesses went into an ad- 
joining room to sign the will. The testator could, by merely 
turning his head, have seen them sign, but he did not do so. 
The court held that the witnesses signed in his presence, because, 
although they were in another room, he knew they were in the 
act of complying with his request, and could have seen them 
if he had turned his head. On the other hand, in Edelen v 

Hardy’s Lessee,** the witnesses took the will out of the room to 
a hall table, but signed in a place where the testator could not 
see them unless he got out of bed. It was there held that the 
will was not signed in his presence. When the witnesses returned 
to the room, they told the testator that the signatures were theirs, 
but that made no difference. Some states are more liberal than 
Maryland in this. In a Kansas case, Kitchell v. Bridgeman,®® 
a witness signed on a table in a ward by the door of the room 
in such a way that the testator could not see him sign. The 
Kansas court held that the will was signed in the presence of 
the testator, because it was a continuous, simultaneous transac- 
tion. In a Minnesota case, also,®® a liberal view was taken. ‘The 
court found that the witnessing of the will consumed not more 
than two minutes, and that immediately thereafter Dr. Adams 
returned to the testator, while Dr. Dugan came to the doorway, 
not over five feet distant, whereupon the former showed the 
signatures of the witnesses to the testator. The latter took the 
will, looked it over, and said in effect that it was all right. The 
signing was within the sound of the testator’s voice, he knew 
what was being done, the act occupied not more than two minutes, 
the witnesses returned at once to the testator, their signatures 
were pointed out to him, he took the instrument into his hands, 
looked it over, and pronounced it satisfactory. The whole affair, 
from the time he signed the will himself, down to and including 
his expression of approval, was a single and entire transaction, 
and no narrow construction of the statute, even if it has not 
the approval of the courts, should be allowed to stand in the 
way of right and justice, or be permitted to defeat the testator’s | 
disposition of his property.” 


It must be emphasized, however, that thése liberal construc- 
tions are further than Maryland has been willing to go. The 
test in Maryland seems to be whether the testator can, with 
reasonable effort, see what is being done, so as to identify the 
whole act. 


66 147° Md. 153,-127 A. 737. 
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An interesting observation occurs in White v. Trustees of the 
British Museum,’® “The great object of the direction of the 
statute that witnesses shall subscribe in the presence of the 
devisor, was to prevent the possibility of the witnesses returning 
to his hands any other instrument than the very instrument © 
which he delivered to them to attest.” 

It is possible to conceive of a will being witnessed in the same 
room with the testator, but to be done in a surreptitious manner, 
so that he cannot know what is transpiring; in which case it 
cannot be said that the act is done in his presence. This was the 
case in Waite v. Frisbie.‘! A New Jersey case‘? says that the 
testator should be able to see the paper, or the motion of the pen. 
Of course, if the testator is unconscious, the will is not witnessed 
in his presence. The presence must be mental as well as physical. 

The question naturally arises, how can a will be signed in the 
presence of a blind man? In Riggs v. Riggs,?? it was held that 
if it is done so close to the blind man that by sound or touch he 
may, if he desires, know what is being done, the will is attested 
in his presence. “It does not matter that he cannot see the will, 
the pen, or the hand that holds the pen as the witness writes.’’™4 
A Maryland case holds, ‘Provided there be proof of a clear 
knowledge of the contents of the will, it will not need to have 
been read to a blind testator prior to its execution.’ 


Two or More 

The statute provides for ‘‘two or more” witnesses. Until 1884, 
Maryland required three or four witnesses for wills, and none 
for testaments. Now, two witnesses are required for both. 
Even holographic wills in Maryland must be attested by two 
witnesses. If this were not true, a simple letter telling a person 
that he should have the testator’s property when he died, would 
have to be probated as a valid will. Some have acquired the idea 
from the case of Forbes v. Littell’* that holographic wills do not 
need witnesses, because in that case the court let such a will pass. 
But that case did not come up on the question of the validity 
of the will, but upon objection to a sale of property by the 
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executor. The court in that case said they would not pass on 
the question of whether the will was valid or not, since the will 
had been admitted to probate by the Orphans’ Court without 
protest or appeal, and the time had long passed in which an 
appeal could be taken. 

As to the number of witnesses, at least seven states*®* demand 
three. If a person has real estate in any of these states, or may 
have at any time, he should obtain three witnesses to his will. 

As to the time for witnessing, in a Michigan case? thirty-two 
months elapsed between the signing of the two witnesses. The 
court held that this was satisfactory. 


Credible 

The statute says that the witness must be “credible”. The 
literal meaning of ‘“‘credible” is “trustworthy”; but here, again, 
the statutory requirements do not coincide with the literal 
definition. According to Higgins v. Carlton’® credible as a word 
in the statute means ‘‘competent to testify, at the time of attesta- 
tion”. In other words, whoever, at the time he signs, is com- 
petent to testify that the procedure was regular, and that the. 
testator was not imposed upon and was of sound and disposing 
mind, is credible. It was once felt that a person was not com- 
petent if he were a legatee under the will, because he would have 
an interest, and his testimony would be self-serving. In Shaffer 
v. Corbett?® it was held that in order to prove the will, the 
witness who was a legatee had to release his interest before he 
could testify. In Estep v. Morris®® the bequest of any amount 
in excess of what the witness would have taken in case of intes- 
tacy, was declared void. And even today, most states do not 
allow a man to take under the will if he is a witness. But the 
case of Leitch v. Leitch®! settled that question in Maryland once 
and for all. Thomas and Annie Leitch were brother and sister, 
and were legatees and witnesses to the will. In holding that 
they could keep their interest in the will and still be competent 
to testify as witnesses, the court quoted the Act of 1864, Chapter 
109, which is now Section 1 of Article 35 (the Evidence Article). 
This Article says, “No person offered as a witness shall hereafter 
be excluded by reason of interest from giving evidence in the 
trial of any issue arising in any proceeding, civil or criminal, 
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before any judge of any court * * * but every person so offered 
may be admitted to give evidence, notwithstanding that such - 
person may or shall have an interest in the matter in question.”’ 
The court quoted Hinkley’s Testamentary Law, which says, “one 
who is executor of a will, and also a guardian thereunder of the 
infant devisee is competent to attest a will and to prove it in the 
Orphans’ Court, his incompetency at common law to prove the 
will by reason of his interest therein having been removed by 
the act of 1864, Chapter 109. By that act, a party who takes 
an interest under a will is a competent witness to prove it.” 

The credibility or competency of a witness is determined as of 
the time he attested the will,82 so that if be becomes mentally 
unsound later, that will not affect his attestation; although, of 
course, he will not be a good witness at probate. A witness may 
make a mark instead of signing his name, or someone else may 
sign for him at his request.83 A person may be a witness to the 
testator’s mark and also a witness to the will.84 


Published 


The usual attestation clause, but not the statute, recites that 
the witnesses signed a will “published and declared by the tes- 
tator to be his will,” and that they signed “‘at his request.” Mary- 
land has been very liberal in its application of this requirement. 
Of. course, a testator must know the contents of the instrument, 
or it cannot be said to be his will; but his knowledge of its con- 
tents is presumed, and does not have to be proved. Only in case 
of the blind is it held that either it must be read to him, or it 
must be proved that he knew its contents. 


It has been the law of wills from the beginning that the tes- 
tator must in some way acknowledge the document to be his will, 
and that the witnesses must sign at his request. In some states, 
1. e., New Jersey, the testator must at the time of signing by 
the. witnesses expressly declare that it is his will, and must 
definitely ask the witnesses if they will witness it. But in Biddle 
v. Biddle,** it was held that express words are not essential. 
“The testator needs an act or words to show the witnesses that 
he is making a will.” But if the act is sufficient, words are un- 
necessary. | 

This acknowledgment can even be made after the witnesses 
~have signed. In Cramer v. Crumbaugh,** after the witness 


_ 82 Leitch v. Leitch, supra. 
83 Appeal of Reaves, 96 Md. 735, 54 A. 875. 
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signed, the testator was asked if that were his will, to which he 
nodded his head. This was considered a good acknowledgment. 

To show how liberal the Maryland courts have been in this 
matter of acknowledgment and request, consider this quotation 
from Brittingham v. Brittingham.’? ‘The assent by the testator 
that certain parties suggested as witnesses act as such, is a 
sufficient request to constitute an acknowledgment by the tes- 
tator of his signature.” In the Woodstock College case we read, 
“in other words, it is not necessary that the acknowledgment 
should be verbal where the conduct of the testator or the paper 
itself apprises the witnesses of the fact that the paper is a last 
will and testament, and that he deemed it to be attested by such 
witnesses as were present.” Gross v. Burneston,8® says, “The 
validity of the will is made to depend upon the instrument being 
attested by two or more credible witnesses; and it cannot well be 
perceived how it could be attested at all unless the testator 
directly or indirectly requested the persons who do attest it to 
subscribe their names to it as witnesses. But it is not meant by 
this that the testator should ask the witness to sign, because 
facts which are sufficient in law to constitute a legal request 
on his part are all that must be proved . . . His assent, either 
express or implied, is sufficient, provided the act be one with 
his knowledge and not in a clandestine, fraudulent way. Again, 
in Etchison v. Etchison:8® ‘In this case there was no verbal 
declaration by the testator in the presence of the witnesses that 
the instrument was his will, but that declaration is made in the 
paper itself, and the testimony shows that it was signed by the 
testator when the witnesses were present and was attested by 
them in his presence.” 

In Conrades v. Heller,9° we read a like statement: “It is not 
necessary for the testator to ask the witnesses to sign. It is 
sufficient if by word, act, sign or conduct he makes it certain 
that he intends the paper which he is about to sign to be his will, 
and that he desires the witnesses to sign it as such.” 


This view that attestation implies some sort of request pre- 
vails in a number of jurisdictions.?! 


Let us then inquire by what minimum of conduct a testator 
can acknowledge the will and request the witnesses to sign. We 
may find an answer in Woodstock College v. Hankey,®? “The 
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testator, instead of announcing verbally to one of the witnesses 
that the paper was his will, virtually stated that fact through 
the medium of the paper itself, which, as executed, and placed 
before the witness, revealed at once its real nature and purpose. 
By this act the testator clearly indicated that the paper was 
his will and that he desired it to be attested as such by the 
witnesses in attendance. The act of the testator in placing a 
signed will before witnesses for their signature indicated his 
intention that the will was his will and that he desired the 
witnesses to sign as such, and constituted sufficient acknowl- 
edgment that such instrument was his will.” From this, the 
conclusion seems inescapable that just to place a will before a 
witness for him to sign is sufficient acknowledgment and request. 


Cautions 

Although, as has been shown, it is not necessary to carry out 
all the provisions of the conventional attestation clause, it is 
better to observe these formalities. If practicable, it is better to 
have the testator sign in the presence of the witnesses, and to 
have them sign in the presence of each other. Since some states 
provide for three witnesses, it is better to have three in case 
property rights may be involved affecting land in those states.°2° 
These witnesses should be younger than the testator, because of 
their chances of outliving him. It is better to get permanent 
residents to witness the will, and not unmarried women, since 
they may change their names and be difficult to locate. It is best 
for the lawyer not to witness the will, especially if he expects 
to represent the executor. Courts frown upon attorneys acting 
as their own witnesses. If any alterations must be made, the 
testator and witnesses should sign their names in the margin 
beside the alteration, although it would be best to have the page 
re-typed. 

One of the greatest mistakes in connection with the execution 
of a will, is putting it off too long. “Many persons wait until 
_their last days—even hours—to make wills; they are frequently 

then weak and disabled. At such times they are usually sur- 
rounded by persons who are interested in the disposition of their 
property. Under such conditions opportunity for fraud or de- 
ception is frequently presented, and the incentive for its perpe- 
_ tration is great. Manifestly, the Legislature had these things in 
mind when it laid down these strict rules for the execution of 
wills, and clearly it would be unwise for the courts to relax. 
them.’ Samuel Tilden is an example of a great lawyer who 
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put off making a change in his will which he knew to be neces- 
sary, with the result that his estate was almost exhausted by 
litigation. 

Some wills are rendered vague by over-complexity. The author 
has in mind a will which provided for three complex trusts, then 
made references to “the above trust’... The courts had great 
difficulty in deciding which trust was referred to. 

A third mistake of frequent occurrence is the creation of 
perpetuities. Every provision of the will must be analyzed with 
this in mind. 

Precatory words should be carefully used. If the testator 
says, “I request” that such and such be done, does that expression 
create a trust, or is it mere advice? Courts are divided on this. 
If the testator desires a thing to be certainly done, therefore, 
he should say, ‘I direct—”; if he wishes to leave the matter to 
someone's discretion, he should say, “I ask him in his discre- 
tion— 

“Another mistake is the expression of nats eness. Although 
this, of itself, does not invalidate a will, yet with other circum- 
stances it may reflect on the issue of mental capacity or undue 
influence. 

Care must also be taken in providing for changes in family 
circumstances—births, deaths, marriages. The will cannot pre- 
pare for every eventuality, but those which may ordinarily be 
anticipated, should be provided for. 


Custody of the Will 


It is not necessary that a will be recorded. Some states, includ- 
ing Maryland, have a provision for recording wills, but only for 
the convenience of the testator. Article 93, Section 382, pro- 
vides for such recording. 

It is not necessary to keep the will in any particular place. 
In the Woodstock College case, supra, the will was found in a 
storeroom among old discarded papers, but it was admitted to 
probate. The cautious procedure, however, is to keep it among 
one’s valuable papers. 


CHAPTER VIII 
INTEGRATION AND INCORPORATION 


Integration 


A will must be an integrated whole. Usually the sheets are 
clamped together in some way; but this is not always done. In 
such case, it might be an easy matter to insert other sheets, and 
so defeat the testator’s purpose. On the other hand, a sheet may 
be missing, and in this way the will of the testator will be 
defeated. In Re Hull’s Estate,' there were six sheets purport- 
ing to be a will. The fifth sheet ended with the words, “I 
should like Blake and Leona’s—” but the two names had 
been crossed out. The last page had on it only the name of 
the testator and the names of two witnesses. The court said 
that there was no way of knowing if this was a complete will, 
and so denied probate. 

It is not necessary, however, that the several sheets be 
physically attached if they are connected by sense.'" In Re: 
Goods of Hatton,? the court said, “It is well settled that it is 
not necessary to have each sheet of a will signed and witnessed, 
although this is a wise precaution. Nor is it necessary that they 
be fastened together if the sense connects them. And the sig- 
nature of the witnesses must be on the same sheet as that of the 
testator, or one physically connected to it. If wills are made in 
duplicate, the testator signing the one and the witnesses signing 
the other, the will cannot be probated.” In Shane v. Wooley,? 
a will was signed and sealed in an envelope. On the outside 
of the envelope were placed the attestation clause, and the 
signatures of the witnesses. The court refused to allow the 
will to be probated. The court quoted Schouler on Wills, 
Vol. 1, para. 336, to the effect that ‘the attestation or sub- 
scription by witnesses must be on the same sheet of paper as 
that which contains the testator’s own signature, or else upon 
some paper physically connected with that sheet. No particular 
mode of connection is prescribed by law, and hence the fastening 
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by tape, by eyelets, by mucilage, or even by a pin seems un- 
objectionable.” 


Incorporation by Reference 


Incorporation by reference is defined in 42 C. J. S. 544 as, 
“The method of making one document of any kind become a part 
of another separate document by referring to the former in the 
latter, and declaring the former shall be taken and considered as 
a part of the latter the same as though it were fully set out 
therein.” 


It may be that there is a plat, or plan, or list, or account book 
which specifies how the estate shall go, or describes a part of the 
estate; but for some reason, as that it is too bulky, it is not feasible 
to copy it into the will. In such ease, the list or other document 
may be referred to in the will; and although this instrument may 
not be in testamentary form, its provisions will be complied with. 
It is said to be incorporated by reference into the will. There 
are certain essentials, however, which are necessary to a valid 
incorporation by reference. 


1. The thing referred to must be in writing. Verbal instruc- 
tions cannot be incorporated into a written will by words of 
reference, however clear. For example, if the will says, “I want 
my cedar chest to go as I have explained to you,” that reference 
would not be a valid incorporation.‘ 3 


2. It must be affirmatively shown that the writing was in ex- 
istence at the time the will was executed. The reason for the 
law’s insistence that the writing be in existence when the will is 
executed is stated in Bryan’s Appeal:** “For a testator cannot 
reserve to himself the power to modify a will by a written instru- 
ment subsequently prepared and not executed in the manner 
required by the statute of wills.”” In Saylor v. Plaine® a testator 
died in 1885, leaving property to his wife for life, to be disposed 
of according to certain instructions. After the wife’s death, a 
paper signed by the testator was found, which gave directions to 
A, B, C and D as to how to dispose of the preperty. It could not 
be proved, however, that the writing was in existence when the 
will was executed, so it was held not to be a valid incorporation. 
In Trinity Church v. Baker,® a sum was left in trust, to be paid 
Over aS would “appear in a memorandum which will be here- 
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after prepared by me.” This was, of course, not a valid incorpora- 
tion. Chase v. Stockett,* also referred to a paper later to be pre- 
pared, which paper was prepared two days after the execution 
of the will. The validity of this, too, was denied. 

In Koeninger v. Toledo Trust Co.,* the testator made a eee 
agreement, which he incorporated in a will executed two days 
later. Nine days after execution of the will he executed a sup- 
plementary trust agreement in which he named two new bene- 
ficiaries, but in all other respects he specifically ratified and re- 
affirmed all the provisions of the original agreement. The court 
held this supplemental trust agreement to be void as “having 
been executed subsequent to the making of the will, and attempt- 
ing to modify the former trust agreement which had already 
been incorporated.” 


3. There must be an intent to incorporate. As was said in 
Hunt v. Evans,® “One instrument cannot be engrafted ‘into an- 
other, and become a part thereof, unless the language used 
manifests an intention that such shall be done.” A testator, 
however, may refer to some document solely for identification of 
the beneficiaries of:his will. Where this is the sole object of the 
reference, the ordinary rules of incorporation do not apply. Such 
a document may not be specially described!® and may not even 
be in existence at the time the will is executed.1! 


4. The document must be identifiable, and not so vague as to 
refer to almost any papers. In Bryan’s Appeal,!? a clause in a will 
stated, “I give and bequeath unto my wife, the sum of fifty 
thousand dollars ($50,000) in trust, however, for the purposes 
set forth in a sealed letter which will be found with this will.” 
This was held not to be a valid incorporation of the letter. The 
court said, “Any letter, or any number of them, setting forth the 
purposes of the trust, made by anybody at any time after the 
will was executed and ‘found with the will” would each fully and 
accurately answer the reference. The reference is so vague as 
to be incapable of being applied to any instrument in particular 
as a document existing at the time of the execution of the will.” 
The identification of the document cannot be proved by extrinsic 
evidence. In Re: Hull’s Estate (supra) the court said, ‘“‘the 
reference must be distinct, so as, with the assistance of parole 
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evidence, when necessary and properly permissible, to exclude 
the possibility of mistake.” 

The incorporated document can be another will previously 
made; and even though that will is defective, it will take effect 
as a valid incorporation. In Re: Trotter,!% a will was improperly 
made, and later a codicil to that will was executed in proper 
form. The earlier will was thus incorporated into the later 
codicil, and thus became effective. 

In Arrington v. Brown,!4 there were deeds which had not been 
witnessed or delivered, and were therefore invalid. These deeds 
were then incorporated into a will. The court declared, ‘The 
nearness of the act of making the will and signing the deeds and 
their existence at the time, and the reference to the deeds in the 
will, and the failure to make other disposition of the property 
included in the deeds, all lead to the conclusion that the deeds 
and will should be taken as one instrument.” 

-In Baltimore v. Williams,15 a deed conveyed land in trust for 
such uses as are declared in a will already made. No power to 
revoke was reserved in the deed. It was held that neither the 
deed nor the will was revocable. In this case, a will was in-| 
corporated by reference into a deed. 

An Arkansas case held that a living trust agreement, although 
subject to amendment and revocation, could be validly incorpo- 
rated into a will. . 

It must be observed also that in some states, incorporation by 
reference is not recognized. 
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CHAPTER IX 
UNDUE INFLUENCE, FRAUD, MISTAKE 


Undue Influence 


Undue influence is that degree of importunity which deprives 
the testator of free agency; which is such that he is too weak 
to resist; and so will execute an instrument which does not 
represent his true will.' “In order to amount to undue influence, 
the advice, persuasion, entreaty and the like must first, actually 
influence the testator to make the will that he does make, and 
second, exert such influence as is too powerful for the mind of the 
testator to resist.’’” 

It must be emphasized that all influence is not undue influence. 
Honest and moderate intercession or persuasion, or flattery un- 
accompanied by fraud or deceit, and where the testator has not 
been threatened or,put in fear, will not be considered undue. 
“Influences to induce testamentary disposition may be specific 
and direct without becoming undue. It is not improper to advise, 
to persuade, to solicit, to importune, to entreat, to implore. 
Hopes and fears may be moved. Appeals may be made to vanity 
and pride; to the sense of justice and to the obligations of duty; 
to ties of friendship, of affection, and of kindred; to the senti- 
ment of gratitude; to pity for distress and destitution. It is not 
enough that the testator’s convictions be brought into harmony 
with that of another by such means. His views may be radically 
changed, but so long as he is not overborne and rendered in- 
capable of acting finally upon his own motives, so long as he 
remains a free agent, his choice of a course is his own choice, 
and the will is his will and not that of another.’ In Davis v. 
Calvert,'! a nephew persuaded his uncle to make a will, and even 
called the attorney to the home, but he stepped out of the room 
when the attorney and testator were conferring. It was held 
there that no undue influence had been exerted. In Koppal v. 
Soules,* an unmarried son and his fiancee were present when the 
will was made. He was hving with his mother at the time, and 
She left him all the household furnishings, which constituted 
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practically all her possessions. His two brothers were left noth- 
ing. There was suspicion here of undue influence, but the court 
said that mere suspicion is not enough. In Kennedy v. Dickey,é 
a son begged his mother to make a will. She did so, and made 
him the chief beneficiary. The court said, “The mere fact that 
one of the chief beneficiaries under a will advised the testatrix, 
his mother, to execute it, is not per se evidence of undue influence, 
since honest persuasion, unaccompanied by fraud or deceit, does 
not show that the person persuaded was deprived of free agency.” 
“Even very immoral considerations either on the part of the 
testator or of some one else offering them, do not amount to 
undue influence, unless the testator is in such a condition that 
if he could speak his wishes to the last, he would say, ‘This is 
not my will, but I must do it.’ ”’7 

It must not be inferred, just because a will gives money to 
strangers, that undue influence was brought to bear on the tes- 
tator. Undue influence does not mean adverse influence. In 
Saxton v. Krum,’ we read, “Many wills are made which ought 
not to have been made. Testators are always under some im- 
proper influence when the proper objects of their bounty are 
in no way provided for in their wills. A father who disinherits 
a worthy and needy son, or daughter, has a right to do so, but 
must be prompted by some improper influence. He may have 
formed an attachment for strangers stronger than for his chil- 
dren, which should not exist; but the law does not prevent him 
from gratifying his whims or caprice in the testamentary dis- 
position of his property.” In Somers v. McCready,® are words to 
the same effect. ‘The absence of any provision in a will for an 
aged and infirm sister of the testator, from whom in earlier life 
he had received kindness and care, and towards whom he had 
always shown affection by manifesting a solicitude for her com- 
fort, extending aid and providing for her wants, is not sufficient 
to support an issue of undue influence.”’ 

The mere fact that a confidential relationship exists between 
the testator and the beneficiary does not create a presumption of 
undue influence.!° 

The mere fact that the beneficiary wrote the will does not 
create such a presumption, even though he was in a confidential 
relation.!! 
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‘““A mistress may so captivate the affections of her paramour 
that he will make a testamentary gift of all his property to her, 
to the exclusion of his wife and children; yet, if he makes the 
will under the influence of affection only, and if he acts volun- 
tarily, the influence is not undue.’’!2 

So we find that not all influence on the testator is undue 
influence, that there may even be adverse influence that is not 
undue. To be called undue influence it must so influence him 
that the influence is stronger than he is—that it is the motivating 
force in the making of the will, so that he does not do it with 
a free mind.!* 

In Grove v. Spiker,'? a lawyer got an eighty-year-old woman 
to make a will in his favor by alternately scaring and flattering 
her. He squeezed most of her estate out of her and then had 
her leave all the rest to him, cutting out her next of Kin, That 
was undue influence. 

It may be remarked that such actions may not have influenced 
a stronger person. That has no bearing on the question. ‘The 
question is not what effect the influence exerted would have had 
upon an ordinarily strong and intelligent person, but what effect 
the influence exerted had upon the person on whom it was 
exerted, taking into consideration the time and place and all 
surrounding circumstances.’’!5 

In a New Jersey case, misrepresentations and attacks upon the 
natural objects of a man’s bounty were held not to amount to 
undue influence because he was well and strong and within reach 
of the protection of those denounced ;’* but in an Alabama case, 
similar misrepresentations and attacks were held to be undue 
influence, where the testator was sick and unable to ascertain 

the truth for himself.'* 

Of course, the undue influence must have been effective at the 
time the will was made. Unless this is the case, and is proved, 
it cannot. be said that the will was made because of undue influ- 
ence. In Thomas v. Cortland,!® the testator James Cortland, 
was 84 years old when he executed the will. He died two vears 
later, leaving $85,000 to his two children with provision that if 
one of them died before the testator, his share would all go to 
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the other child. His daugher, Mrs. Norton, died before he did, 
so all the money went to his son. Now Mrs. Norton had left some 
children and they contested the will on the ground that their 
uncle had brought about its execution through unduly influencing 
his father. It was testified that the old man had said to his 
granddaughter that he loved his grandchildren, and that his son 
wanted him to leave all the money to him, but, he said, “as long as 
I have my strength I am going to have it my way.” As he was 
saying these things, his son entered the house, and the old man 
became very nervous and told his granddaughter to keep quiet. 
The son told his father to go upstairs and lie down, then he told 
his niece not to talk to her grandfather, because he was getting 
childish and didn’t know what he was talking about. The son 
testified that he went to the door of the lawyer’s office with his 
father when the will was made, but waited outside. The court 
said it was not proved that undue influence was exerted at the 
time the will was made, nor as a motive for the making of the 
will. 

In Drury v. King,!® Dr. Joseph King of St. Mary’s County 
left his wife in 1939 to board with a Mrs. Drury. When he died 
he left each of his children $5, left one-third of his estate to his 
wife, and all the rest of his large estate to Mrs. Drury. A daugh- 
ter testified that he was affectionate to her until he entered the 
Drury household, after which he wrote her in a sarcastic tone 
and told her not to come to see him. When he was dying, he 
held her hand, but when Mrs. Drury came into the room he let 
go, as if afraid. Although this was an unnatural will, and 
although there was an indication there of adverse influence, the 
court held that it was not shown that the influence was of such 
probative force as to induce the action of the testator. On the 
other hand, in the case of McCutcheon v. Gigous,2° mentioned 
above, although it was observed that mental incapacity was not 
proved, undue influence was. After Mrs. Bartlett moved into _ 
the Gigous household, neighbors who came to call on the testa- 
trix were not allowed to see her when Mrs. Gigous was absent, 
and when they did see her, Mrs. Gigous stayed close by, so that 
the visitors could never speak to Mrs. Bartlett alone. She 
seemed to be completely within the family’s power, and domi- 
nated by them. : 


In a Wisconsin case?! the court gave four elements which 
must be proved in order to establish undue influence: (1) a 
person unquestionably subject to undue influence, (2) oppor- 
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tunity to exercise such influence and effect a wrongful purpose, 
(3) a disposition to influence unduly for the purpose of pro- 
curing an improper favor, (4) a result clearly appearing to be 
the effect of the supposed influence. 

In Davis v. Calvert,22 we read, “If a man by occasion of some 
present fear or violence, or threatening of future ills, does at 
the same time, or afterwards, by the same motive, make a will, 
it is void.” 

There is a difference of opinion as to whether in order to 
vitiate the will, the influence must have been exerted by the 
one benefited, or whether it will vitiate the will by whomsoever 
exerted. The majority incline to the latter view. In Carroll 
v. House,?3 a priest caused a parishioner to leave all his property 
to his parishioner’s sister to the exclusion of his granddaughter, 
through undue influence. The will there was declared void.?4 
There are authorities, however, for the former view.?5 

If the undue influence affects only part of the disposition, that 
part will be void; but if it affects the whole will, the whole will 
is void.?« 

After the undue influence is removed, the will is still invalid, 
unless republished, or re-executed.?®* 


Fraud 


‘Whereas undue influence is an overpowering of the will, fraud 
is a deceiving of the mind. Most of the cases dealing with fraud 
are when bequests are made to legatees who have falsely created 
the impression that they are either married or unmarried, or the 
children of certain parents.?* 

There can be fraud in the execution of the will, or fraud in 
the inducement to make a will. There can also be fraud which 
prevents the making of a will. 

In a North Carolina case, Bohannon v. Wachovia Bank & 
Trust Co.,28 a man expressed his intention of leaving property 
to his grandson. Some other relatives lied about the grandson 
to his grandfather, with the result that the grandfather left him 
nothing. This was held to be fraud preventing the making of 
a will. | 
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In a Minnesota case, Waite v. Frisbie,2° a testatrix, ten min- 
utes before she died, had a will drawn up, and when it was read 
to her she said she wanted changes made. The changes were 
not made, but she was assured that they were, so she signed the 
will. The court said that this was fraud in the execution. If one 
is induced to sign a will, thinking he is signing something else, 
this is also fraud in the execution. 

By far the greatest number of frauds, however, arise from 
fraud in the inducement to make a will. The classic example of 
this is the case of Davis v. Calvert.2° About the year 1830 there 
died in Montgomery County at the age of 86 a man named 
Thomas Cramphin. When Cramphin was 65 he had taken a 
woman as a mistress. This woman was the daughter of George 
Calvert by one of his slaves. Between the ages of 65 and 86 
Thomas Cramphin fathered 11 children by his mistress—or at 
least, he thought he did. But numerous witnesses later testified 
that Caroline was a lewd woman and had boasted that she palmed 
off the children on the old man. George Calvert, her father, gave 
Caroline her freedom, and sold her children to her, thus making 
them free. Then they got the old man to leave all his property 
to Caroline and the children, making George Calvert the exec- 
utor. It was held that this was fraud in the inducement, and 
invalidated the will. 


Then there is the celebrated case of Smith v. Diggs.3! James 
Cortland had died, leaving his entire estate to his son, James, Jr. 
Some of the grandsons caveated this will very bitterly, but they 
lost. When James, Jr., died, he left each of the caveators $500, 
but to his “dear niece’, Claudia Diggs, he left the bulk of the 
estate. Then it was learned that his “dear niece” Claudia, al- 
though not a party to the caveat, had been the general in charge, 
behind the lines. She had urged the others to caveat—she had 
borrowed $50 from James, Jr., to go to Washington with, but 
had given the $50 to her brother to pay for papers connected 
with the caveat proceedings. Now the other caveators con- 
tended, that had her uncle known the part she played in the 
contest against him, he would have left her only $500—that 
there was fraud in the inducement, so that the will should be 
broken. The court said that if this fraud had been the cause 
of his willing the property to her she should not be entitled to 
the money. But they had not proved that it was—and in a case 
of fraud clear proof is necessary. Her uncle had always been 
very fond of her, she was fond of his mother—it may be that 


*" Waite v. Frisbie, 45 Minn. 361. 
°05 G. & J. 269. 
51128 Md. 394, 97 A. 712. 
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he would have left her the money even if he had known the truth. 
It is clear from this case that fraud does not vitiate the will 
unless the reason for the will is traceable to the fraud. In order 
for fraud to be found (1) there must be a false representation, 
(2) the representation must be of a fact, not an opinion, (8) it 
must be of a material fact, (4) it must be of such a character 
that the other party had a right to rely on it, (5) it must be 
made with knowledge of its falsity, (6) it must be meant to 
deceive, (7) it must in fact deceive, i. e., it must be relied on 
by the other party, and induce him to act, and (8) it must result 
in his damage. 

All these tests must be made in determining the falsity of 
wills. The statement must be known to be false by the person 
making it. In the case of Smith v. Diggs, a niece deceived her 
uncle in one matter, but it was not a matter connected with the 
making of his will, so it was not such fraud as would invalidate 
the will. And it must be this material misrepresentation that 
causes the making of the will. There is a very interesting and 
celebrated California case which illustrates this; In re: Carson’s 
Estate.22. Alpha Carson died, leaving about $100,000 to her 
husband. Some of her relatives contested the will, saying that 
her husband, J. Gamble Carson, had another wife when he 
married her, but deceived her into believing that ne was single. 
The question was, was the will void because of fraud? The court 
said it was not an open and shut question. “If, for example, the 
parties had lived happily together for twenty years, it would be 
difficult to say that the wife’s bequest to her supposed husband 
was founded on her supposed legal relation with him, and not 
primarily on their long and intimate association. It might well 
be that if undeceived at the end of that time her feeling would 
be, not one of resentment at the fraud upon her, but of thank- 
fulness that she had been deceived into so many years of happi- 
ness. But on the other hand, a case can easily be imagined 
where the reverse would be true. If in this case the will had 
been made immediately after marriage, and the testatrix had 
then died within a few days, the conclusion would be well-nigh 
irresistible, that the will was founded on the supposed legal 
relation into which the testatrix had been deceived into believing 
_she was entering.” In this case, the will was executed about a 
month after the marriage, and the couple lived together a year 
before the testatrix died. It was held that this was fraud. How- 
ever, the fraud did not invalidate the whole will, but only so much 
of it as applied to Carson. 


32184 Cal. 437. 
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In a Tennessee case, where a testator kept his will many years 
after discovering the fraud, the court refused to void the will.33 


As to whether fraud on the part of third persons will vitiate 
the will as to beneficiaries not parties to the fraud, opinion is 
divided, as in the case of undue influence.?4 

It seems from Davis v. Calvert (supra), however, that undue 
influence or fraud will invalidate the will not only as to benefits 
to be received by the person defrauding, but as to all who will 
benefit by the undue influence or deception.?® 


Where the testator has knowledge of the facts, but is deceived — 
as to their effect at law, the gift is valid. Thus, in re: Donnelly,?¢ 
a woman knew that the man she married had lived with another 
woman as his wife. She was deceived, however, into thinking 
that she was the legal wife of the man, and devised her property 
to him. The devise was valid. | 

When fraud is found to have gone into the making of the will, 
Equity will not reform the will, but will impose a constructive 
trust on the one wrongfully benefited in favor of the one de- 
frauded. The fraud must, of course, be clearly and unmistakably 
shown.?7 ° 


Mistake | 


When a person of sound mind executes a will and it is his 
free and voluntary act, the law presumes knowledge on his part 
of its contents (Kelley v. Stanton’). Therefore, the courts will 
generally be hesitant to reform a will because of mistake. They 
will not accept as valid a will that is signed by mistake. In re: 
Meyer’s Estate (Prob. Div. (1928) 358), Fannie and Emil Meyer 
each made a will, but the lawyer by mistake had them sign the 
wrong wills. The English court refused to probate either will. 
Sir Garell Baur said, “Unless some authority can be produced 
to me to show that in such case the document she did not intend 
to sign is to be treated as the one she did sign, I do not mean to 
Support it.”89 Under a few circumstances, also, courts will 
correct a mistake. Mistakes in the description of the beneficiaries 
or property devised, will be rectified, and parole evidence may 


38 Karp v. Edington, 107 Tenn. 23, 64 S. W. 40. 

84 Dye v. Parker, 109 Kan. 304, 139 Pac. 599; Scott, 37 H. L. Rev. 862, War- 
ren, 41 H. L. Rev. 309. 

35 So also Cogill v. Kennedy, 119 Ala. 641, 24 So. 459; Brown v. Moore, 14 
Tenn. 272. 

26 68 Iowa 126. 

37 Gaither v. Gaither, 3 Md. Ch. 158. 

38 Kelley v. Stanton, 141 Md. 380, 118 A. 863. 

89 See also Waite v. Frisbie, 45 Minn. 361, 47 N. W. 1369: Sewell v. Sling- 
luff, 57 Md. 537. 
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be taken to aid in a correct construction of the testator’s true 
intention. For example, if I leave a legacy “‘to my niece, Mary” 
but I do not have a niece Mary, although I have a cousin Mary 
and a niece Elizabeth, the court will take testimony to decide 
the ambiguity. Again, if I leave someone “my white house on 
Park Heights Avenue,” but I have a red house on Park Heights 
Avenue and a white house on Liberty Heights Avenue, the courts 
will construe my meaning. 

In Women’s Foreign Missionary Society v. Mitchell,t’ the 
testatrix gave her property to the “Board of Managers of the 
Foreign Missionary Society of the Methodist Episcopal Church.” 
No corporation, society or organization having that name ex- 
isted; but there was an organization named the “‘Women’s For- 
eign Missionary Society of the Methodist Episcopal Church” 
which was the only one of its kind doing foreign missionary work 
within that denomination. The court held that it was the bene- 
ficiary intended, and was entitled to the property. 

In explaining ambiguous terms, such as when a farm is devised 
by its popular name, testimony is always admissible (Jones v. 
Holloway*'). These .are called latent ambiguities. A patent 
ambiguity is one on the face of the will, as “I leave .................cc000 
$3,000.” The courts will not allow evidence to be admitted to 
show what name should have gone into the blank space. Some 
courts have been known to reform a mistake by putting things 
into a will which should not be there;?2. but Maryland is not 
among them.#* | 

Mistakes in inducement, the courts will not correct. Such a 
mistake exists where the testator is mistaken as to facts which 
cause him to execute the will he does; where he intends to execute 
the very instrument be executed, but where he would not have 
done so had he known all the facts. In Huber v. Boyle,#+ a woman 
believed her sister to be dead, so left her out of her will. This 
mistake was not corrected. As a New Jersey case stated, “A 
mistake upon so vital a matter as the hostility of the heirs toward 
the testator?® or the legitimacy of his own child4* or a mistake 
as to the fact that his supposed wife really had a former hus- 
band living and not divorced#? is not such a mistake as to avoid 


10 93 Md. 199, 48 A. 737, 53 LRA 711. 
‘41183 Md. 40, 36 A. 2nd 551. 
42 Sherwood v. Sherwood, 45 Wisc. 357. 
43 See also Gray, 26 H. L. Rev. 212; Warren, 33 H. L. Rev. 556. 


44.98 Colo. 360. But Ohio (Gen. Code 10504-49) and Ky. (1948 stat. 394.- 
390). 


45 Stewart v. Jordon, 50 N. J. Eq. 733. 
46 Smith v. Smith, 48 N. J. Eq. 566. 
47 Wenning v. Teeple, 144 Ind. 189. 
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the will.” As is argued in Martindale v. Bridgeforth,4® “If a 
will can be contested on the mere ground of mistake as to the 
facts which are supposed to have led the testator to dispose of 
his property as he did, a new and unlimited field of litigation 
would be opened up. The solemnly declared will of a decedent 
would stand or fall on the supposed motive of the testator.” 


It is felt by some that this common law rule often creates 
hardship; so that some states, as Georgia, Kansas and Ken- 
tucky have changed the law by statute.4? | 


If a testator says that he advanced an heir so much money, 
which should be deducted from his share, but he is mistaken as to 
the amount, nevertheless the heir must abide by the amount as 
given by the testator in his will.5° If it is a debt, however, the 
actual amount of the debt can be proved, and only this deducted.®! 


A mistake of a scrivener will not be corrected. “It is very 
common for scriveners to make mistakes, particularly where 
they make use of technical words, which they are fond of doing. 
But, if these mistakes were to be corrected by the scrivener’s 
recollection of his conversation with the testator, it would open 
such a door for perjury and confusion as would render wills of 
very little use.52 


Sometimes the mistake is one of law; for example, the tes- 
tator may assume that “distributee” means brothers and sisters. 
The law will not give relief here, even if the mistake is through 
the wrong advice of an attorney.®° 


48 210 Ala. 565. See also Ruffino’s Estate, 116 Cal. 304; Livingston’s Will, 
N. J. Prerog. 37 A. 770. 


49 Dibble v. Currier, 142 Ga. 855. 

5° Alexander’s Estate,206 Pa. 855. 

51 In re: Kelsey, 2 Ch. 465. 

5? Iddings v. Iddings, 7 Serg & R. 111 ( Pa.) In re: Lovering’s Estate, 96 A. 
2nd 104 (Pa.); DeBenedictis v. DeBenedictis 91 A. 2nd 308 (N. J.). 


__58 Conrades-v. Heller, 119 Md. 448, 87 A. 28; Munnickhuysen v. Magraw, 
58 Md. 557. . 


CHAPTER X 
POWERS, TRUSTS, CONDITIONS 


Powers of Appointment 


Broadly speaking, a power of appointment is “any right, given 
by someone (the donor) to another (the donee) or reserved by 
the donor to himself, to dispose of property (which the donor 
owns or has control over) in such manner and to such persons 
as the donor may prescribe, except for powers which are minis- 
terial or managerial in nature, powers of attorney, charitable 
and honorary trusts, and powers of sale.’”! It may be phrased, 
“to A. for life, and after her death to such persons as A shall 
appoint.”’ By this device, the testator can delay the final dis- 
position of his property, at the same time allowing for flexibility, 
so that the donee of the power can use some discretion, thus 
providing for contingencies which may arise after the death of 
the donor. Powers can be general, as when there are no restric- 
tions on the discretion of the donee as to whom he shall appoint 
to take the property ultimately, or may be special, as when the 
donee is limited as to whom he shall designate. “With power to 
appoint to our children,” would be a special, or limited, power. 

The power must be exercised exactly as given. For example, 
if one leaves property to his wife for life, “with power to appoint 
to our children,” the wife must not leave it to certain of the 
children to the exclusion of others. In Meyers v. 8S. D. & Tr. Co.,? 
property was left to a wife for life, and after her death, “‘to such 
of the children as she shall appoint.” She created trusts for the 
children. This, however, was held not to have been a valid 
exercise of the power—for the grantor intended no trust—she 
must, in order to a valid exercise of the power, leave the prop- 
erty to one or more of the children outright. In Smith v. 
Hardesty,? the power was given to appoint the estate “to my 
children.” All the children died, so the wife appointed it to 
others. This was not allowed, because no authority had been 
given her to appoint it to others. In Balls v. Dampman,‘ a donee 
under her husband’s will had power to appoint the person or 
‘persons to whom the property should go after her death. She 


vH. Moser, M. L. Rev. Vok XH, No. 11951. 
273 Md. 415, 21 A. 58. 
288 Md. 387, 41 A. 788. 


469 Md. 390, 16 A. 16. See also Lamkin v. S. D. & Tr. Co., 192 Md. 472, 
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appointed some of the property to her creditors. This, however, 
was not allowed. Only if the power to appoint for payment of 
debts is expressly given® or the donor and donee are one— (that 
is, if the donor gives property to a trustee, reserving power in 
himself to appoint to whom it shall go) can he appoint the funds 
to his creditors. He may do this in such a case, because he is 
still the virtual owner of the funds.* ‘A donee of a power cannot 
distribute the funds to himself, since the power does not take 
effect until his death. 


If a power is to be exercised by will, it cannot be exercised 
by deed.* 


All property subject to a power of appointment will pass, 
if not appointed, as intestate property of the donor’s estate, 
unless there is a provision in the appointment for a gift over in 
default of appointment.’ However, by Article 93, Section 356, 
if a testator who has a power of appointment leaves a will of all 
his property, he will be deemed to have passed also the property 
over which he had the power of appointment. If the donee of 
the power dies before the donor, the power dies with him, and 
the appointee cannot take the devise or bequest, although he 
may be living at the death of the donor. Lkewise, at common 
law, if the appointee died before the donee, the gift lapsed, for 
the will of the donee is inoperative while he lives.'° However, in 
states, such as Maryland, having a non-lapse statute, the appoint- 
ment will be effective to transfer the property to the legatees 
of the deceased appointee.1! 


A donee of a power of appointment can exercise the power by 
creating another power.!2 The construction'® and validity"! of 
a power is determined by the law of the domicile of the donor. 
Powers of appointment are subject to inheritance tax under the 
will of the person giving the power (donor) and not when exer- 
cised by the donee, unless the donee and donor are one." 


5 Conner v. O’Hara, 188 Md. 527, 53 A. 2nd 38. 
* Wyeth v. S. D. & Tr. Co., 176 Md. 369, 4 A. 2nd 753. 
‘ Hutchinson v. Farmer, 190 Md. 411, 58 A. 2nd 638. 


* Smith v. Hardesty, 88 Md. 387, 41 A. 788; Worthington v. Rich, 77 Md. 
265, 26 A. 403. Restatement of Property, 367 (Md. Annotations). 


® Curley v. Lynch, 206 Mass. 292, 29 N. E. 429. 

© Marlborough v. Godolphin, 2 Ves. Sr. 61, 21 Eng. Rul. Cas. 397. 
11 Restatement of Property, 350. 

12 Lamkin v. S. D. & Tr. Co., 192 Md. 472, 64 A. 2nd 704. 

13 Prince de Bearn v. Winans, 111 Md. 434, 74 A. 626. 

1 Rood, Wills, 758. 


15 Conner v. O’Hara, 188 Md. 527, 53 A. 2nd 33; U. S. v. Field, 255 U. S. 
257, 41 Sup. Ct. 256, 18 ALR 1461. 
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Relation Back 


Maryland, Kentucky and Rhode Island have a doctrine known 
as “Relation Back to the Instrument Creating the power.” This 
doctrine regards the devise which is made by the donee of the 
power to the beneficiary, as coming not from the person who 
exercises the power, but from the original donor, or creator, of 
the power. “Property passing under power of appointment is 
not part of the estate of the donee of the power, is not subject 
to jurisdiction of the orphans’ court, nor to payment of the 
donee’s debts; and the donee, unless especially authorized, has 
no power to appoint for the payment of his own debts.’’!6 

This characteristic of the power is illustrated in the case of 
Prince de Bearn v. Winans.!* The grantor, a resident of Mary- 
land, executed a deed to trustees conveying securities for the 
benefit of his daughter for life, with a general power given her 
to dispose of the same by her will. She exercised this power by 
bequeathing everything to her husband. The court held that 
her husband took the property, not under her will, but directly 
from her father, as if the will of the father and that of the wife 
had been incorporated into one instrument. They held that the 
distribution of the property should be by the law of the domicile 
of the grantor of the power; that the fund was not liable for 
the debts of the wife, nor for the payment of inheritance tax on 
her estate; and that the property did not pass to the executor 
of the wife for distribution, but passed directly from the grantor 
of the power to the appointee. (The case of Perkins v. Igle- 
hart,'* however, said that the distribution may be made by the 
executor of the donee, and does not have to go through the 
mechanics of being distributed through the estate of the donor.) 

This doctrine of relation back to the original instrument may 
affect perpetuities. In Graham v. Whitridge,'® the testator gave 
a life estate in trust to his daughter, who survived him; and gave 
her power to appoint those who should inherit the trust funds. 
Exercising the power, the daughter devised the estate to eight 
of her father’s great-grandchildren for life and after their death 
to their children absolutely. All eight of these great-grand- 
children were living when the daughter died; so there was no 
violation of the rule against perpetuities so far as her will was 
concerned—any estate passing to the children of these great- 
grandchildren must pass within lives in being and 21 years there- 


16 Conner v. O’Hara (supra note 15.) 

17 111 Md. 434, 74 A. 626. 

f 183 Md. 530, 39 A. 2nd 672. Also Ryan v. Ward, 192 Md. 342, 64 A. 
2nd 258. 

1999 Md. 248, 58 A. 36, 66 LRA 408. Also Reed v. Mellvain, 113 Md. 
140, 77 A. 329; Gambrill v. Gambrill, 122 Md. 563, 89 A. 1094. 
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after. However, none of these great-grandchildren had been 
born when the donor of the power, her father, had died. The 
court said that the daughter’s will and her father’s will must be 
read as one instrument—the gifts under the power came from 
him, so it was as if he himself had left the life estate to the 
great-grandchildren, with remainder to their children; and so 
the devise violated the rule against perpetuities. 

Under the common law, a power could not be released by the 
donee. Now, however, by Art. 93, Sec. 357-360, the donee may 
execute a paper releasing the power, which must be Signed and 
have two witnesses. He gives one copy to some person inter- 
ested in the release, and deposits a copy with the Register of 
Wills, who records the release in a record entitled, ““Releases of 
Powers of Appointment.” 


Fraud on the Power 


In Gaver v. Gaver,?" the court found a fraud in the use of the 
power. George Gaver died in 1919, leaving a wife and three 
children. He left all his property to his wife for life, with 
power to sell and convey the whole or any part of the same 
absolutely, and with power to reinvest the proceeds thereof in 
her own discretion and after her death or Marriage, the remain- 
der to his children in equal shares. Mrs. Gaver and her son, 
Oscar, were made co-executors and trustees. Mrs. Gaver sold 
the property, worth $6,500 to her son, for $4,000. She also 
loaned him the $4,000, then made a will stating that after her 
death all debts of any children to her should be cancelled. The 
court held that as trustee for the other children she had no right 
to favor the one by selling him the property at less than fair 
value... 


Power to Convey Absolutely 

Sometimes the testator will leave property to his wife for life, 
with power to sell and transfer absolutely, with remainder to 
her children. Does such power give her the right to convey that 
property in fee simple or simply to convey the life estate? In Re: 
Bauernschmidt’s Estate,2' the testator left his property to his 
wife for life, with full power to sell and transfer all or any part 
of the property, and to invest and reinvest and otherwise dispose 
of and use the property for her sole benefit and at her sole dis- 
cretion as fully as the testator could do; and remainder to their 
six children in equal parts. It was held that the life tenant 
could sell or convey only a life estate—the remainder must be 


°9176 Md. 171, 4 A. 2nd 132. 
“1 97 Md: 35, 54 A. 637. 
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kept for the children. The later case of Bachtell v. Bachtell 
affirmed this.? 

Later, however, came the case of Reeside v. Annex Building 
Asso. of Balto.2® The testatrix gave her husband a life estate 
“with full power to sell and convey absolutely or by way of mort- 
gage and to reinvest the proceeds thereof in his discretion with 
remainder to his children.” The husband conveyed a fee simple 
mortgage. Could he do that, or mortgage only the life estate? 
Here the court deliberately reversed the Bachtell case, saying 
that the decision in that case was illogical and could not be 
followed. Therefore, if one now creates a life estate, giving the 
life tenant power to convey absolutely, and this power is exer- 
cised, not only the life estate but the entire fee simple will pass 
to the grantee. 


Trusts 

Another device for postponing distribution of the estate is the 
testamentary trust. A trust is the modern equivalent of a use. 
In order to create a trust, there must be (1) an intention to 
create a trust, (2) a’trustee, who takes legal title to the prop- 
erty, (3) a beneficiary, called the cestui-que-trust, (4) a subject 
matter of the trust.?4- Trusts in decedents’ estates may be 
express, constructive, precatory or spendthrift. 


Express Trusts 

An express trust is created when the testator definitely states 
that he leaves the money or property for certain purposes. An 
express trust involving lands must be shown from the will; it 
cannot be shown by parole evidence.2® Even in a trust of per- 
sonalty, there must be an agreement; that is, acceptance of the 
trust. Mere instructions, either written or oral, do not create a 
trust.°" 


Executor to Trustee 


The executor, when he has completed his duties regarding the - 
trust property turns it over to the trustee, after which the exec- 
utor’s duties regarding the trust property cease, and the trustee 
becomes the legal owner, entrusted to administer it in accordance 
with the trust provisions. When the purposes of the trust are 


22135 Md. 474, 109 A. 198. 
"165 Md. 200, 167 A..72, 91 ALR 426. 


“4 Nat. Union Mtg. Co. v. Potomac Consol. Debenture Corp., 178 Md. 658, 
16 A. 2nd 866. 
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fulfilled, the trust ceases and the ultimate takers are entitled to 
the property.27 

When a person is named as executor and trustee in a will, 
the law presumes that when his duties as executor end, he has 
turned the money over to himself as trustee.28 In Gable v. Ches- 
ton?® an estate was left in trust to executors with power to carry 
on the business and invest the profits. ‘Bond was furnished by the 
fiduciaries as executors, but no bonds as trustees. After several 
years of carrying on the business of the deceased, the executors 
were sued on their bond for waste of assets. Their executor’s 
bonds were held not liable, however, since after their regular 
duties as executors had been fulfilled, their status was auto- 
matically changed from that of executor to that of trustee. 

If the same person is named executor and trustee, he may not 

accept the one nomination and refuse the other.3° The accept- 
ance of the one is proof of acceptance of the other.?! 
__In providing for a trust in a will, the powers of the trustees 
should be carefully spelled out; for trust powers are strictly 
construed.’? For example, if a trustee is given power to sell 
property, he does not therefore have power to mortgage.*3 If 
_ the testator desires the trustees to have powers beyond those 
normally implied, therefore, he should provide for such powers. 
Such powers may be to sell or mortgage property, to borrow 
money, to carry on a business, to give proxies, to convey securities 
in the name of the nominee, to allocate or apportion as between 
property and income, to purchase assets from the probate estate 
if necessary, to utilize insurance options, to purchase annuities, 
to administer the benefits to minors, to participate in a common 
trust fund. 

In 18 Iowa Law Review, 43, is an interesting article by Francis 
W. Jacobs on “Trusts for Continuing a Decedent’s Business”?! 
which article states a convincing argument as to why every sole 
trader should make a will. It points out that while a corporation 
is self-sustaining, and partners can enter into agreements as 
to the disposition of the business in event of the death of one, 
a sole proprietorship, wanting authority in the will, cannot be 
carried on at all, after the death of the owner, and anyone 
doing so will be personally liable for all losses, and entitled to 








*7 Ridgely v. Pfingstag, 188 Md. 209, 50 A. 2nd 578. 

28 Wooley v. Price, 86 Md. 176, 37 A. 644. 
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none of the profits. Mr. Jacobs observes that, “wanting statu- 
tory authority, there are probably not more than three juris- 
dictions in which it has been recognized that the courts may 
empower a personal representative to carry on the business for 
a profit, however desirab!e—the most they can give him authority 
to do is to keep it together for sale as a going concern; and of 
the several statutes which have been enacted upon the matter, 
only one seems to give the court a broad discretion to authorize 
indefinite continuance.” He gives concrete suggestions for the 
drafting of wills for sole proprietors. (1) Some provision should 
be made for the interim period between the testator’s death 
and the granting of letters. (2) The purpose of the trust 
should be made clear. Should the business be continued “until 
it can be advantageously sold as a going concern,” or perma- 
nently for the benefit of the legatees? (3) Should only the 
present assets of the business be available to the trustee, or 
may he use other assets if needed? (4) Provision should be 
made in case the nominated trustee fails to accept the trust, 
or dies.?5 


Constructive Trusts 


In Browne v. Browne,?* a case which arose when the law of. 
primogeniture was in force, a father made an agreement not to 
convey his property by will, but to allow it to pass to his oldest 
son, on condition that the son would convey the property to his_ 
younger brothers should he succeed to the property of a third 
party. The court held that the son, having succeeded to the 
estate in question, became a constructive trustee of his father’s 
property for the benefit of his brothers. 

A classic case on constructive trusts is Amherst College v. 
Ritch*? which is worth quoting at Jength. 

“If a testator is induced either to make a will or not to change 
one after it is made, by a promise, express or implied, on the 
part of a legatee that he will devote his legacy to a certain pur- 
pose, a secret trust is created, and equity will compel him to 
apply property thus obtained in accordance with his promise. 

“The rule is founded on the principle that the legacy would 
not have been given, or intestacy allowed to ensue, unless the 
promise had been made, and hence, the person promising is 
bound in equity to keep it, as to violate it would be fraud. While 





ne 8 For a form of a eat clause for the purpose see Remser, The 
Preparation of Wills and Trusts. Fur statutes and analysis of cases see 
Adams, Power to carry on the Business of a Decedent, 36 Mich. L. Rev. 185. 


$61 H. & J., 430. 
87 151 N. Y. 282, 45 N. E. 876, 37 LRA 305. 
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a promise is essential, it need not be expressly made, for active 
co-operation or silent acquiescence, may have the same effect 
aS an express promise. If a legatee knows what the testator 
expects of him, and having an opportunity to speak says nothing, 
it may be equivalent to a promise, provided the testator acts 
upon it. 

“The trust does not act directly upon the will by modifying 
the gift, for the law requires wills to be wholly in writing; 
but it acts upon the gift itself as it reaches the possession of the 
legatee, or as soon as he is entitled to receive it. The theory is 
that the will has full effect by passing an absolute legacy to the 
legatee, and that then equity, in order to defeat the fraud, 
raises a trust in favor of those intended to be benefited by the 
testator, and compels the legatee, as a trustee ex malaficio. to 
turn over the gift to them.” 


Precatory Trusts 


Precatory words are expressions in a will as to wish, or desire, 
or asking, which may or may not, create a trust. If the testator 
says, “I request” that such a thing be done, does this expression 
create a trust, or is it a mere recommendation? Courts are 
divided, but generally state that the force of such words must 
depend upon the intent of the will as a whole.%8 “Generally, 
such words as recommend, request, intreat, advise, confidence, 
under conviction that, in full confidence that, create a trust.’’9 
But the will must show that a trust was intended. Usually, if 
the gift is absolute, the precatory words will be considered na 
mere expression of opinion or offering of advice, which the 
person taking is at liberty to disregard if he pleases. It cannot 
be enforced as a trust.’4° If it is a gift for life, however, the 
presumption is otherwise.?! 


Spendthrift Trusts 


Maryland, and some other states, recognize the “Spendthrift 
Trust”. The purpose of such a trust is to safeguard the fund 
against the prodigal tendencies of the beneficiary. A testator 
may, for example, state in his will that he leaves his property to 
trustees for the benefit of his children, and “that all moneys paid 
to any beneficiary shall be paid into his or her hands and not 
into the hands of any other howsoever claiming, and without 


88 Wiliams v. Baptist Church, 92 Md. 497, 48 A. 930. 

*9 Schouler, Wills, p. 287, n. 

40 Halsey v. Church, 75 Md. 275, 23 A. 781. 

** See McClernan v. McClernan, 73 Md. 283, 20 A: 908; Cheston v. Cheston, 
89 Md. 465, 43 A. 768; Nunn v. O’Brien, 83 Md. 198, 34 A. 244. 
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the right of anticipation.” Such funds will not be subject to 
attachment by or assignment to any creditors of the beneficiaries, 
either as to the corpus or the interest.42 This is not true of the 
ordinary trust, which, if created in fraud of creditors, can be 
attached.** However, the fund is attachable by creditors after 
the death of the beneficiary.t+ It may also be attached for past 
due alimony.?° 


Under the marital deduction provisions of the Federal Estate 
Tax, a trust may be a tax saving expedient in large estates. 
If, for example, money is left to a wife for life, with remainder 
to her children, the estate may be subject to a double tax—one 
at the death of the testator, and another upon the death of the 
wife. If left in trust, however, to pay the income to the wife 
for life, the life income is not a life estate for tax purposes, 
so the double tax is saved. Certain conditions must be met, 
however, in such a trust. 1. The surviving spouse must be 
entitled to all the trust income for life except that the spouse 
may transfer the trust during her life by power of appointment. 
2. The income must.not be allowed to accumulate in the trust 
fund. 3. The surviving spouse must have the sole right to 
- appoint the entire corpus of the estate. 4. If the trustee has a 
right to distribute the principal, this right must be limited to 
distribution to the spouse. 5. The power of the spouse to appoint 
the corpus of the trust must not be limited or conditioned in 
any way. 6. The trust corpus must not include “terminable 
interests’—that is, must not be simply a life estate terminable 
on her death. 


Generally, the validity of a testamentary trust of personal 
property is determined by the law of the testator’s domicile. 
However, where a trust is to be administered in another state, 
but the state of the domicile finds it invalid because either it 
would be difficult to manage the trust in this state, or is against 
the policy of this state, vet, if-it is not against the policy of the 
state where it is to be administered, the Maryland court will 
hold the trust to be valid.46® 


Conditions in Wills 


A great many wills contain conditional bequests, such as, “I 
leave $1,000 to my brother John, providing he does not marry.” 

42 Medwedeff v. Fisher, 179 Md. 192, 17 A. 2nd 141, 1388 ALR 1313. 

43 Abramson v. Horner, 115 Md. 232, 80 A. 907; Scott v. Keane, 87 Md. 
709, 40 A. 1072, 42 LRA 359. 

44 Fetting v. Flannigan, 185 Md. 499, 45 A. 2nd 355. 

45S. D. & Tr. Co. v. Robertson, 192 Md. 653, 65 A. 2nd 292. 

46 Fletcher v. S. D. & Tr. Co., 193 Md. 400, 67 A. 2nd 386. 
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Courts usually try to construe a will as containing conditional 
bequests rather than as being conditional as a whole. There are 
two kinds of conditions: conditions precedent and conditions 
subsequent. A condition precedent is one that must be fulfilled 
before the gift will take effect. A condition subsequent is one 
that takes effect immediately, but will terminate the gift if the 
condition is not fulfilled. The court will usually construe a con- 
dition as subsequent rather than precedent if it can 47 so.if one 
desires a condition in a will to be a condition precedent, he 
should make that fact clear. 


In Ellicott v. Ellicott,48 a young man was left a certain amount 
of money by his great aunt, “for the purpose of securing to him 
a liberal education * * * If, however, through his own disinclina- 
tion or incapacity, he should fail to carry out these intentions 
then the money shall pass away from him entirely into the body 
of the estate.” In his sophomore year he died, and the question 
was whether the money left him was so vested in him that it 
did not pass back into her estate. It was decided that this was 
a condition subsequent, and, the estate having already vested in 
him, but he being prevented by an act of God from fulfilling 
the condition, it went to his heirs. 


When there is a condition that is plainly precedent, however, 
the courts will require strict performance of that condition. In 
Pacholder v. Rosenheim,*? the testator left his niece $5,000 to 
be paid to her at the time of her marriage, “provided that the said 
marriage is had with the consent of both her parents.” She- 
eloped, and even though her parents consented to the marriage 
later, it was held that this was definitely a condition precedent 
to her taking the bequest, and she was not allowed to take the 
$5,000. 

Almost any condition may be attached to a devise or bequest, 
provided it is not illegal or against public policy. “Conditions as 
to residence.in a particular place or house, if sufficiently definite, 
are upheld. So also the courts have upheld conditions as to 
change of name, and conditions as to the pursuit of certain 
studies, or the following of a certain trade or profession, and 
conditions as to abstinance from the use of liquor or tobacco or 
from card playing. So also, a testator may attach to a legacy 
a condition that the legatee should build or repair a monument 
He may make a bequest to a church conditioned upon the con- 
tinuance of the minister’s wearing a black gown in the pulpit, 
or upon the continuance of the present pastor in office for a 


** Ege v. Hering, 108 Md. 391, 70 A. 221. 
2°90 Md: 321, 45 A. 183. 
49129 Md. 455, 99 A. 672. 
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certain time.’°° In Jenkins v. Horwitz®! a condition that the 
devisee live in the property devised was upheld. In Buchanan 
v. Lloyd? a devisee was left property on condition that he pay 
certain legacies. In Barnum v. Mayor®® the condition was that | 
the legatee abstain from certain religious beliefs (withdraw 
from the Roman Catholic Church). 

The following classes of conditions, however, the courts have 
refused to enforce. 


I. To accomplish a criminal purpose. 
II. To encourage immorality 
III. To tend to disrupt the family 
IV. To create a perpetuity 
V. To restrain alienation of property 
VI. To prevent an owner absolutely from enjoying property 
VII. To interfere with the functions of the State 
VIII. In total restraint of marriage 


Thus, if the condition is that a farm must not be worked, or 
that property be destroyed,®4 or devoted to foolish purposes by 
which no one will benefit,5> the conditions will be void, as pre- 
venting enjoyment of the property.*¢ In Downs v. Long® a 
testator left property provided that the legatees “do not go into 
court.”” Such a condition was void because it would oust the 
courts of their jurisdiction. So one cannot leave property in 
fee, then impose a condition that it be not sold, or must be sold 
to certain people. In Brown v. Hobbs,®® a deed conveyed land to 
William H. Brown upon condition that he should not devise 
or convey it to anyone other than some person or persons named 
Brown and related by blood to the grantor. This condition was 





50 A. W. Scott, Control of Property by Deed, 65 U. of P. L. Rev. 1917. 

5192 Md. 34, 47 A. 1022. 

“2 88 Md. 642, 41 A. 1075. 

5362 Md. 275. 

“4 Bd. of County Commissioners v. Scott, 88 Minn. 386, 93 N. W. 109, 
that all cash left by the testator should be destroyed. 
- 55 In MeCaig v. U. of Glasgow, S. C. 231, the testator ordered that all 
his money go for monuments to be placed on the land and maintained forever. 

56 Jenkins v. Horwitz, 93 Md. 34, 47 A. 1022, that the devisee continue 
to live in Baltimore, and not marry again until 1885. In Brown v. Burdett, 
21 Ch. D. 667, W. N. 134, that the doors and windows be kept bricked up 
for twenty years. On trusts for keeping animals see 7 Fordham, L. Rev. 
287 and 74 N. Y. L. Q. Rev. 4380. 

5779 Md. 382, 29 A. 827. 

58 132 Md. 559. 104 A. 283. See also Gibson v. Horton, 5 H. & J. 177. 
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void. It is otherwise, however, with estates less than fee 
simple.®? 

A gift providing that it will not be attachable for any of the 
debts of the legatee has been held invalid; but a gift to be held 
by the legatee “until he shall become bankrupt or insolvent, 
and if this should occur” to another, has been upheld.¢° 

Special attention must be paid to gifts in restraint of marriage. 
The general rule is that gifts in partial restraint of marriage 
are given upon a valid condition. As was noted in the Pacholder 
case, a bequest on condition that a person do not marry without 
another’s consent is good. A condition that one should not 
marry outside his faith has been upheld.6t One may provide, 
also, that the gift shall become less in case the devisee marries, 
or that a widow shall not re-marry.®? A gift to a woman, “as 
long as she remains unmarried” or “until marriage” is valid.63 
A condition subsequent in partial restraint of marriage, if it is 
of personal property, is invalid unless there is a gift over ;64 
although this is not generally true of devises.65 If the bequest 
or devise is on a condition which tends to divorce or separation 
of husband or wife, the condition is void,6¢ | 

As to condition in total restraint of marriage, the general rule 
is that if the condition is subsequent, it is void and the legacy is 
absolute.** Regarding conditions precedent in total restraint 
of marriage, the rule is stated thus in Gough v. Manning.68 “If 
the estate be real, the condition precedent in restraint of mar- 
riage will be good whether there be a devise over or not, and 
whether the restraint be general or qualified. If the estate be 
personal, the condition precedent in general restraint of marriage 
will be void if there is no limitation over, but if there be a limita- 
tion over, it will be good.” 

In Turner v. Evans® a trust was created for the benefit of a 
daughter, “provided she does not intermarry with the person 
who is now paying court to her.” The will further provided 


°° Gray, Restrictions on Alienation, 3d Ed. 13-31, 78-90. 


60 Note 49 supra. Also Nichols v. Eaton, 91 N. S. 716; Brandon v. Robinson, 
18 Ves. 433, Easterley v. Keney, 36 Conn. 18. 


*1 Turner v. Evans, 134 Md. 238, 106 A. 617. 
*2 Boyd v. Sacks, 78 Md. 491, 28 A. 391; Bostick v. Blades, 59 Md. 231. 


°8 Maddox v. Yoe, 121 Md. 288, 88 A. 225, Ann. Cas. 1915 B. 1235; Arthur 
*. Cole, 56 Md. 100, 40 Am. Rep. 409. 


"4 Bostick v. Blades (supra note 62). 

"° McCullough’s Appeal, 12 Pa. 197. 

“° Fleishman vy. Bregel, 174 Md. 87, 197 A. 593. 
oReee ne v. Bellairs, L. R. 18 Eq. 510, 2 Pomeror’s Eq. Juris. 4th Ed. 


68 26 Md. 347. 
°° 134 Md. 236, 106 A. 617. 
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that if she married a person who was not “‘her social equal’ she 
would receive no further income from the fund. After her 
mother’s death she married the person referred to as “paying 
court to her.” The court held that, although the condition 
against marrying anyone not her social equal was too vague © 
to be enforceable, yet the testatrix was within her rights in 
making the gift conditional upon her daughter’s not marrying a 
certain person. This was in partial, not total, restraint of 
marriage, and the daughter must forfeit the legacy. 


Effect of Impossible and Illegal Conditions 


If the condition is precedent and impossible, the grantee takes 
nothing, because the condition cannot be performed without 
which the property cannot pass.7° On the other hand, if the 
condition is subsequent but impossible, the estate becomes abso- 
jute in the grantee.*t In Keyser v. Calvary United Brethren 
Church,*2 Martha Uhler, in 1942, left $1,000 to the church for a 
building, “‘to be held in trust for a period of five years. If they 
do not build then,.this to return to my estate.” Owing to war 
_ conditions, the church was unable to get priorities for materials 
with which to build, and did not commence building until July 
25, 1947. The court said that the words “it shall return” indi- 
cated that the gift was given on a condition subsequent, and the 
condition being impossible of performance, the gift vested abso- 
lutely. , 


When an illegal condition is void, whether precedent or subse- 
quent, the grantee takes absolutely.73 


Conditions against Contesting 


Sometimes a will contains the provision, “If anyone contests 
this will he shall not have any share in my estate.” In Maryland 
it is a settled rule that if the condition is one of personalty, it 
will not be good. Such a condition is called an “in terrorem” 
clause (to scare). In Contee v. Dawson‘* we read, “in a will, 
a positive and unlimited prohibition to sue, would, if enforced, 
in most cases operate as a total revocation, or abnegation of 
the devise itself; and it would be a contradiction in terms, and 
idle, to make a donation and in the same breath to withhold 
from the donee all legal means of sustaining his right to the 


70 Re: Stickney’s Will, 85 Md. 79, 60 Am. St. Rep. 308, 35 LRA 693, 36 A. 
183. 


71 Ellicott v. Ellicott, 90 Md. 321, 45 A. 183. 
72192 Md. 520, 64 A. 2nd 748. 

73 Fleishman v. Bregel, (supra note 66). 
742 Bland, 264. 
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subject bestowed upon him. Hence, where a testator, by his” . 


last will declares that any legatee who controverts the disposition 
he has made of his estate shall, by so doing, forfeit his legacy, 
such provision is held to be in terrorem only, and that no such 
forfeiture can be incurred by contesting any disputable matter, 
in relation to it, in a court of justice.” 


This case, however, dealt with a legacy. There is no Maryland 
case in point which deals with real property. The English cases 
seem to hold that such a condition is good with regard to real 
property where there is a designation of an alternative bene- 
ficiary in case the first contests the will. (Such a designation is 
called a gift over.75) Cooke v. Turner? seems to go even further, 
allowing the condition without a gift over. 


Mallet v. Smith,77 held that such a condition “is void whether 
there be a devise or not, as trenching on the liberty of the law, 
and violating public policy—every legal owner should enjoy his 
estate, and that no citizen should be obstructed by the risk of 
forfeiture, from ascertaining his rights by the law of the land.” 


The word “devise” used in the Contee case, supra, may indi- 
cate the chancellor’s feeling that the phrase “in terrorem” should 
be applied, whether the property be real or personal. 

There seems to be a tendency in the United States courts, how- 
ever, to incline toward the view that any condition against con- 
testing either a legacy or a devise is good, whether there is a gift 
over or not.78 

In a New Jersey case, Alper v. Alper,7® a testator provided that 
if anyone contested his will all the property in the estate should 
go to his daughter, who was executrix. The court upheld this 
condition, even as against those who did not contest the will. 
“The provision is not merely in terrorem. There is a specific 
gift over. It is a device employed for the effectuation of the 
testamentary intention; and its use here was within the province 
of the testator if not opposed to public policy or a rule of positive - 
law.” The court then said that if the contest involves whether 
the will be a forgery, or whether it was revoked, public policy 
is involved, and the condition should have no effect. However, 
when it involves undue influence, mental capacity or fraud, only 
the parties involved are affected and the testator may, in the 
interest of keeping down animosities and litigation and the 
besmirching of his own reputation, make such condition. The. 


“5 Cleaver v. Spurling, 2 P. Wms. 526, 24 Eng. Rep. 846. 
‘©15 M. & W., 727, 153 Eng. Rep. 1044. 

‘76 Mich. Eq. 12, 60 Am. Dec. 107, 68 LRA 447. 

*® Brush’s Estate, 277 N. Y. S. 559. 

ee aatA. 737 (N: J.) 
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U. S. Supreme Court, also, in Smithsonian Institute v. Meed,*° 
said, ““‘When a testator declares in his will that his several be- 
quests are made upon the condition that the legatees acquiesce 
in the provisions of his will, the courts will wisely hold that no 
legatee shall without compliance with that condition receive his 
bounty, or be put in a position to use it in the effort to thwart 
his expressed intent.” 

The filing of a bill in Equity to have a will construed is not 
regarded as a contest against the will.*! 


$0 169 U. S. 398. 
81 Black v. Herring, 79 Md. 146, 28 A. 106. 


CHAPTER XI 
REVOCATION OF WILLS 


To revoke means to recall, to take back, to repeal. One of the 
characteristics of a will is that it is revocable during the life- 
time of the testator. As has been previously noted, a statement 
within the will that it is not revocable, is of no effect.1 


Intent not enough 

There was a time when, if it could be proved that the testator 
intended to revoke his will, the will was held to be revoked. That 
was because the Statute of Wills made no provision for any 
formal method of revocation. However, the subsequent Statute 
of Frauds provided a statutory method for revocation, so that 
now the mere wish of the testator cannot have that effect. In 
Wittman v. Goodhand,? a testator was supposed to have said, 
after making his will, that he intended to die without a will— 
that the State of Maryland would make a good enough will for 
him. That declaration was not admissible to prove that he 
meant to revoke the will. 


Fraud Preventing Revocation 

No matter by what form of deceit a testator may be prevented 
from revoking his will, it will not be revoked unless the for- 
malities are observed. This does not mean that the defrauded 
party has no redress. The weight of authority is that, although 
the will in such a case will be declared good, Equity can impose 
a trust upon the beneficiary who has practiced the deceit in 
favor of the person losing by the fraudulent act. 

In Kent v. Mahaffery,: a blind man ordered his will to be 
brought to him, he felt and recognized it by the seal attached 
to it, then told his grandson to destroy it. The grandson threw 
another paper into the fire, and the testator heard the noise 
of the burning and observed the smell, and was assured by his 
grandson that the will was burning, and so was induced to 
believe that his will was destroyed; in which belief he died. 


1 O’Hara v. O’Hara, 185 Md. 321, 44 A. 2nd 813, 168 ALR 1444, 
226 Md. 95, also see Lowe vy. Whitridge, 105 Md. 189, 65 A. 926; Gamer 
v. Garner, 167 Md. 423, 173 A. 386. 
’ Brazil v. Silva, 181 Cal. 490, 185 Pac. 174; Trice v. Shipton, 113 Ky. 
102, 67 S. W. 377. 
#10 Ohio, 204. 
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It was held that the will was not revoked. In Mundy v. Mundy,°® 
the testator was looking for his will in order to destroy it. His 
wife told him she had burned it, so he stopped his search. It was 
held that the will was not revoked.¢ 


Mental Capacity to Revoke 


One can no more revoke than execute a will, unless he has 
mental capacity. In Preston v. Preston,’ a testator destroyed 
a will after he had become mentally incapable of understanding 
the nature and effect of his act. It was held that the will was 
not revoked, and that the contents of the will might be proved 
by parole evidence. The only witness available was a reputable 
lawyer who had drafted the will, and he could not recall its entire 
content. Nevertheless, the court allowed so much of the will as 
could be proved by his testimony to be probated. 

In Hunter v. Baker,*® a testator became insane, and tore the 
will to pieces. Someone glued the pieces together, and it was 
admitted to probate on the ground that the testator did not have 
mental capacity to revoke. 


Completed Act 


The act of revocation must be complete. In Perkes v. Perkes,® 
a testator became angry and began to tear his will. Before he 
completed the act of destruction, he repented, and pasted the 
torn will together. It was held that the will, although badly 
torn, had not been revoked. 

If a will is found among the papers of the deceased, in such 
condition that it could indicate a revocation, and there are no 
grounds for believing that he was mentally incapable at the time 
of his death or for a reasonable time before that, certain things 
will be presumed regarding the will so found. (1) It will be 
presumed that he was mentally capable at the time the will was 
altered, cancelled or defaced.'° (2) If there are changes in the 
will, it will be presumed that the testator made those changes.?! 
(3) If the will cannot be found at all, it will be presumed that it 
was revoked, if last known to have been in the testator’s pos- 


8/15 (NOS: Eq. 290. 
- 6 Sewell v. Slingluff, 57 Md. 537; Garner v. Garner (supra n. 2); Byers 
-v. Hoppe, 61 Md. 206. 
“149 Md. 498, 132 A: ‘55. 
$154 Md. 307, 141 A. 368. 

93 B. & Ald. 489: See S: D. & Tr. Co. wethomyiiPMd) 152.63 AP 45 
Preston v. Preston, 149 Md. 505, 132 A. 55; Rhodes v. Vinson, 9 Gill 170; 
Bartlett v. Ligon, 185 Md. 600, 109 A. 473. 

10 Home for Aged v. Bantz, 107 Md. 5438, 69 A. 376. 

11 Gilbert v. Gavbrick, 195 Md. 297, 73 A. 2nd 482. 
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session. If it was last in the hands of another, however, that 
presumption does not arise.!2 

The will is not presumed to be revoked simply because it is 
found among discarded papers'* or in a suit of clothing instead 
of in a safe place with other valuable papers.!4 


In Home for the Aged vy. Bantz,'® a testator executed a will in 
1892. In November 1898 he suffered a physical injury which 
gradually resulted in mental] deterioration. In 1902, he was 
sent to an asylum, and he died in 1904. Until 1898, he had been 
mentally well. He had cancelled certain parts of his will—when, 
no one knew; but since the presumption of law is in favor of 
Sanity and testamentary capacity, it was presumed, in the 
absence of evidence to the contrary, that he had testamentary 
capacity at the time he made the cancellations. 


Undue Influence 


Since the revocation must be his act, it follows that if one 
destroys a will through undue influence, it is not revoked. !« 


Accident 


If a will is destroyed accidentally, no revocation occurs.1* The 
question has been considered in some cases as to whether a 
destruction by accident can be turned into a revocation by being 
later ratified. In a case where it was proved that after the 
death of the testator the will was found mutilated and defaced 
by vermin in an old chest, and also proved that the testator had 
seen the will in that condition, but for years had made no attempt 
to save it, or make a new will, the court held that the question 
as to whether or not the will had been revoked should have been 
submitted to the jury.18 


Dependent Relative Revocation 


This term has become standard in texts on wills, but Joseph 
Warren in 33 HLR 337 stated that the term should be abandoned, 
because it deals with two Separate things—conditional recova- 
tion and revocation under mistake. Conditional revocation occurs 
when one attempts to revoke his will, which revocation is con- 


1. Coddington v. Jenner, 57 N. J. Eq. 528. 

1° Woodstock College v. Hankey, 129 Md. 675, 99 A. 962. 
14 Syfer v. Dolby, 182 Md. 189, 32 A. 2nd 529. 

19 106 Md. 147, 66 A. 701. 

16 McIntire v. Worthington, 68 Md. 203, 12 A. 25. 

1" Goods of Wheeler, 49 L. J. P. 29. 


1: Cutler v. Cutler, 180 N. C. 1, 40 S. E. 689, 57 LRA 209; Mills v. Mill- 
Peravicek. 15.P.D. 20. 59 L. J. Pp. 23; Steele v. Price, 5 B. Mont. (Ky.) 
158, Deaves’s Estate, 140 Pa. St. 242, 21 A. 395. 
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ditioned on his making a new will. In Semmes v. Semmes,!” a 
testator destroyed his will, and made another which latter will 
proved to be invalid. In that case the court laid down the rules 
(1) that if the testator cancels a first will, intending to execute 
a second, but dies before he can execute the second will, the 
revocation will nevertheless be good.. However (2) that if he 
makes a second will, and cancels the first will on the ground 
that the second will is valid, but the second will does not prove to 
be valid, the first will is not revoked. 

This first case would seem to be more properly a conditional 
revocation, the second a revocation under a mistake. In a case 
where a testator wrote on the will, ‘““This will is revoked because 
I intend to make a new will’,2” the court said that it was a 
question for the jury to determine whether the revocation was 
conditional or absolute, and if conditional, the verdict must be 
in favor of the will. The rule is settled that if a will is cancelled 
because of a mistake either of law or fact, it is not revoked. 
It must be clearly shown, of course, that the cancelling of the 
will was dependent upon the circumstance regarding which the 
testator was mistaken. In Campbell v. French,?' a testator 
revoked legacies to certain people “they being all dead.” He 
was mistaken as to this fact, and the legacies were held not to 
be revoked. However, the reason for the mistaken cancellation 
must appear on the revoking instrument. A revocation absolute 
in form cannot be overthrown by parole evidence. It has been 
held that if the testator should have known the truth of the 
facts alleged by him, it does not matter whether they were true 
or not; the revocation is absolute;?2 and if he revokes a legacy 
simply alleging the belief that a certain state of facts exists, the 
revocation is absolute.?3 


Ways of Revoking 
. Article 98, Sec. 348, says, ‘‘No will, nor any clause thereof shall 
be revocable otherwise than by some other will or codicil in 
writing, or other writing, declaring the same, or by burning, 
cancelling, tearing or obliterating the same, by the testator 
himself or in his presence and by his direction and consent; 
but all devises and bequests shall remain and continue in force 
until the same be destroyed by burning, cancelling, tearing or 








1% Semmes v. Semmes, 7 H. & J. 388. Also S. D. & Tr. Co. v. Thom, 117 
Md. 154, 83 A. 45; Colvin v. Warford, 20 Md. 357. 


20 McIntire v. McIntire, 120 Ga. 67, 47 S. E. 501. 
=13 Ves. Jun. 321, 30 Eng. Rep. 1038. See 33 H. L. Rev. 327. 


22 Giddings v. Giddings, 65 Conn. 149, 32 A. 334; Mendenhall’s Appeal, 
124 Pa. St. 387, 16 A. 881. 


23 Att’y. Gen. v. Ward, 3 Ves. Jr. 327. 
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obliterating the same by the testator, or by his direction, in 
manner aforesaid, unless the same be altered by some other will 
or codicil in writing or other writing of the devisor signed in 
the presence of two or more witnesses declaring the same.” 


New Will 

The first method of revoking a will, then, is by a new will. 
A man died leaving two inconsistent wills, both bearing the 
same date. It could not be determined which will was made 
last, so neither will was good—each revoked the other.2+ Another 
man made a first will then made an inconsistent will—but the 
second will was not made out in proper form—so the first will 
was not revoked.25 

However, a will may be validly made out, but cannot take 
effect because of other reasons—perhaps the property is gone, 
or its provisions are illegal—nevertheless, if it is made out in 
due form and says “hereby revoking all former wills” it will 
revoke all former wills, even though it may not do anything 
else.26 In this case, the second will was lost, and the court felt 
its contents were not sufficiently proved for it to pass property—_ 
but it was proved that it had a revoking clause, so that by it the 
first will was revoked. In Gardiner v. McNeal,?" a later revoking 
will was lost, but had not been revoked or intentionally destroyed 
by the testator—it stil] revoked the former will. In Rabe v. 
McAllister,?® a man made out a will in Maryland. He then moved 
to Germany, where he made a holographic will revoking the 
will in Maryland. This holographic will was not witnessed, but 
since it was valid under German law, it revoked the Maryland 
will. 

It must not be thought, however, that every second will revokes 
a first will in its entirety. If in his first will A. leaves his farm 
to X. and later makes a will disposing of his other property, but 
making no mention of the farm, the courts will construe the 
two wills together, and give the farm to X. since courts do not 
favor intestacy. It is only when the entire estate passes under 
the second will in a manner inconsistent with the first will, that 
the first will be considered entirely revoked. Of course, if the 
second will says, “Hereby revoking all former wills,” then every- 
thing in the first will is revoked.29 


OE i OI Se 

“5 Semmes v. Semmes, 7 H. & J. 388. 

°° Colvin v. Warford, 20 Md. 359. 

*" 117 Md. 27, 82 A. 988, 40 LRA (NS) 553. 

*S 177 Md. 97, 8 A. 2nd 922. 

“9 Garner v. Garner, 167 Md. 423, 173 A. 386; Rabe v. McAllister, 177 
Md. 97, 8 A. 2nd 922. 
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Codicil 

The second method of revoking is by codicil. This is like an 
addition to the will. It will not revoke the will, however, unless 
it does so expressly or leaves property in a way inconsistent with 
the will.2° Courts will be more apt to construe a will and a codicil 
as one instrument than they will to so construe two wills. What 
is plainly given in a will, will not be revoked by ambiguous 
expressions in a codicil.2!_ A codicil may revoke only part of 
a will.?2 


Other Writing 


Art. 93, Sec. 348 says, “or other writing signed in the pres- 
ence of two or more witnesses declaring the same.” This other 
writing, differently from the requirement for executing the will, 
must be signed by the testator in the presence of witnesses. 
It may be on the margin or on a separate piece of paper. Whether 
a notation on the margin, however, without witnesses, will oper- 
ate as a revocation is debatable. In a Georgia case,?? this was 
not allowed. However, in a New Jersey case?*" the words “Null 
and Void” on the margin of a duplicate copy initialed by the 
testator was accepted as “another writing.” 


In an English case,?* a witnessed letter to a brother ordering 
him to destroy a will was accepted as ‘“‘another writing,” and 
the will declared revoked. In Belt v. Belt®® a revoking will was 
declared invalid, after which the proponents desired the invalid 
will to be accepted by the court as “another writing,’ which 
would revoke the former will. The court stated, however, that 
the instrument was intended to be a will, not another writing; 
and if it was not a will, it was nothing. 


Revival of Wills 


. The question may arise as to whether, if a revoking will should 
itself be revoked, the former will will revive; or is the true doc- 
trine that a will, once revoked, must remain so? It may be 
first observed that the question has no bearing in cases where 
the former will was revoked by cancellation. The cases hold 


30°'Halsey v. P: E.. Church, 75. Md. 275, .28: A. 781;J.:H..-U.. v., Pinkney, 
. 55 Md. 365; Syfer v. Dolby, 182 Md. 139, 32 A. 2nd 529. 
*t Buchanan v. Lloyd, 64 Md. 306. 
82 Jones v. Earle, 1 Gill 395. 
*3 Howard v. Hunter, 115 Ga. 358. 
33° In re: Kerr’s Estate, 95 A. 2nd 647 (N. J.) 
84 Goods of Durance L. R. 2 P. D. 406. 
5 1-H. & McH.7 409. 
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that in such instances there can be no revival.*5* It may also 
be remarked that Rheinstein, with characteristic insight, sug- 
gests that the proper term should not be revival, but survival, 
on the ground that the revoking will has no force or effect 
until the testator’s death, so could not be said to have revoked 
the first will before it was itself revoked. The term revival 
has, however, attained such acceptance that it will not easily 
be replaced. There are three possible answers to the question 
as to whether a prior will is revived because of the revocation 
of a later revoking will. One is, that a will once revoked is 
always revoked.5” The second is that when the revoking will 
is cancelled, the first will is automatically revived.°6 The third 
is, that the intention of the testator is the controlling factor, 
the presumption being that revival] was intended, which pre- 
sumption, however, may be overcome. Maryland has consist- 
ently held to the third view. In the case of Colvin v. Warford3? 
it was stated that the cancellation of a will containing an express 
revoking clause does not revive the former will unless the tes- 
tator so intended; but (and this is the crux of the matter) such 
cancellation, if done by the testator when sane, 1S prima facie 
evidence of such intention. 


Eighteen states have statutes providing that destruction of 
the later will does not revive the former will “unless it appears 
by the terms of such revocation that it was the intention to 
revive and give effect to the first will, or is republished.” ‘The 
Maryland cases take a diametrically opposite view.*8 


Bringing the Will Up to Date 


A codicil to a will brings the will up to date. If, for example, 
a will says, “I give all my estate to my wife,” she who is the wife 
at the time the will is made is entitled to the estate, even though 
the testator divorces her and marries another before his death. 
If, however, after his remarriage the testator makes a later 
codicil, even though the codicil only appoints an executor, the 
codicil will bring the whole will] up to the date of the codicil, and 
she who is his wife at the date of the codicil will take the estate.*9 


35° Barker v. Bell, 46 Ala. 216. 

85» Lively v. Howard, 30 Ga. 315; Osburn v. Rochester, Tr. & S. D. Tr. Co. 
209 N.Y. 54, 102 N. E. 571. 

36 Baker v. Bell, 46 Ala. 216, 2 N. C. L. Rev. 178, Rood, Wills, 361. 

7 20 Md. 357. 

*SOn revival of wills see Evans. Test. Revival, 16 Ky. L. Rev. 47, 
Guandalo, Rev. by Revival, 26 Ill. L. Rev. 352, 53 ALR 531, 28 ALR 911. 

* Gilmer v. Aldridge, 154 Md. 632, 141 A. 377; Lederer v. S. D. Tr. Co., 
182 Md. 422, 35 A. 2nd 156: Lavender v. Rosenheim, 110 Md. 15, 72 A. 
669; Syfer v. Dolby, 182 Md. 139, 32 A. 2nd 529. 
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Of course, if the testator had said, ‘“‘to my widow,” in his original 
will, she who is his wife at the time of his death will take.*° 


In order to republish a will, however, the codicil must refer 
to the will.41 In Neff’s Appeal,t? a will was executed which 
revoked a first will. A codicil was later executed, referring 
to the first will, but not to the second. By it, the first will was 
revived, which had the effect of revoking the second will. 


A gift to a son Joseph has been held to pass to a second son 
of the same name born after the death of the first, because of a 
codicil subsequently made.#? 


If a will has incorporated a document by reference, which 
document was written after the will, and was therefore not 
validly incorporated, yet if a later codicil is made to the will, the 
incorporation will thereby be rendered valid.*4 


Physical Acts 


The statute designates various physical acts by which a will 
may be revoked. One of these is by burning. It is not necessary 
that the entire will be burned. In Bibb I. Mole v. Thomas,*® 
Palen, the testator, was sick, and in bed near the fireplace, and 
ordered his nurse, Mary Wilson, to bring the will to him. He 
opened it, looked at it, then threw it into the fire. It fell off the 
fire, however, and the nurse took it from the floor and stuck it 
into her dress pocket. It was found to be only slightly singed, but 
was held to be revoked—that the burning, although ever so 
slight, was enough to revoke the will. Many cases hold that the 
burning or other physical act must touch some of the actual 
words of the will, and not the paper only.4® Others hold that if 
only immaterial words are affected, they will not cause a revoca- 
tion.4’ Other cases hold that if the paper on which the will is 
written, is burned, there is a revocation, but not if only the 
corner of the envelope in which the will is contained.+* 


“Cancelling.” If one puts lines in ink or in pencil‘? through 
the will with intention to revoke, the will is cancelled. To write 
“cancelled”’ across the will, or “Null and Void” is effective can- 


40 Matter of Friend, 168 Misc. 607, 6 N. Y. S. 2nd 205. 

‘I Blackett v. Ziegler, 153 Iowa 344, 140 N. W. 901, 37 LRA (NS) 291. 
42:48 Pa. St. 501. 

43 Perkins v. Micklethwaite, 1 P. Wms. 274. See Jarman, 1I:174. 

‘4 Goods of Lady of Toruro, L. R. 1 P. D. 201. See Cal. L. Rev. 356. 
$552) Wee B12 104324 - 

146. HuntervicHunter, 115 Gav 357, 41S; BE. 638: 

4%. In ve? Love’s Estate,.186°N. Ca 714; 120:S._E. 479. 

48 Doe d. Reed v. Harris, G. A. & E. 209. 

49 Dammon v. Dammon, 28 A. 408 (Md.) 
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cellation.5° But the cancellation must touch the words them- 
Selves ; writing in the margin is not sufficient.51 The cancellation 
of one clause may revoke the entire will when there is an intimate 
interdependence between that clause and the remaining portions 
of the will.52 A pencil line across the signature,53 or scratching 
out the signature®4 will revoke the entire will. In Home of the 
Aged v. Bantz,®* lines were drawn through the residuary clause. 
This was held to be an intention to revoke the entire will. 

“Tearing.” This can be ever so slight, if it is with intention to 
revoke the will. 


If a will has been made, then a codicil, the revocation of the 
will makes the codicil] inoperative; unless it can be clearly shown 
to the satisfaction of the court that the testator intended the 
codicil to operate Separately. 


When a deed conveys land in trust for such uses as are declared 
in the grantor’s will already made, and no power of revocation 
is reserved in the deed, the will is not revocable.58 As has been 
noted, if the parties to a mutual will agree to leave their property 
in a certain way, the one cannot revoke the will after the death - 
of the other. 

If there are two copies of a will, and the one in the possession 
of the testator is missing at his death, the other cannot be 
probated, for it will be presumed that he destroyed the will.5° 


Partial Revocation 

The statute says that no will “or any clause thereof” shall be 
revoked, etc. Therefore, a clause or any number of clauses of a 
will may be revoked without revocation of the entire will. In 
Siegler v. Sutphin® a testator revoked the residuary clause of 
his will by crossing lines through it. In the margin he wrote, 
“T hereby revoke the fourth paragraph of my last will and testa- 
ment.” He signed this note, and two people witnessed it. This 
was considered a valid partial revocation. 

In Eschbach v. Collins.*1 - The testator, John Eschbach, had 
nominated John and Leo Eschbach, as executors of his estate, and 


5° Evans’ Estate, 58 Pa. St. 238. 

51 Billington v. Jones, 108 Tenn. 238, 66 S. W. 1127, 56 LRA 654. 
eS. Diealr: Conv: Thom, 117 Md. 154, 83 A. 45. 

53 Woodfell v. Patton, 76 Ind. 505. 

54 Goods of Morton, L. R. 12 F. D. 141. 

55 107 Md. 543, 69 A. 376. 

°S Baltimore v. Williams, 6 Md. 261. 


59 Managle v. Parker, 75 N. H. 139, 71 A. 637. On duplicate wills see 
Riley v. Carter, 76 Md. 581, 25 A. 667, Schouler, Wills, 623. 


8962 A. 2nd 750 (N. J.) 
°2 61 Md. 478, 48 Am. Rep. 123. 
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as trustees of the residue, and had given them fee simple estates 
in 1/10 of his property. To his other children he gave life estates 
in the rest of his property. Sometime before he died, he crossed 
out the names of Leo and John Eschbach in the will wherever 
found; and at the foot of the will made the following note: “Feb. 
3, 1880. For good and sound reason I arrest John E. Eschbach 
name and Leo Eschbach his name, the above date, in good health 
and reason. Signed the above date John Eschbach.” The 
erasures had two effects. First, they removed John and Leo 
Eschbach as executors and trustees, and second, they raised the 
devises of all the children from life estates to fee simple estates. 
The court held that a person has a right to revoke a clause in a 
will if he desires, and can do so by crossing lines through the 
devise. However, this was not a revocation, but an alteration— 
because it attempted to give the devisees something they did not 
have before. It quoted an old English case which said: that one 
may diminish a fee to a life estate if he desires by crossing out 
certain words, but to increase a life estate to a fee was not per- 
missible. Judge Yellott said, “If the remaining devisees are to 
acquire any estate which they had not before, something beyond 
a mere revocation would be necessary. . . . the act of revocation 
need not be done in the presence of witnesses, but such act does 
not dispose of property. There can therefore be no alteration, 
in a testamentary disposition of real estate, except by an observ- 
ance of the formalities prescribed in the statute.” He ruled that 
the will would have to be read exactly as it was first executed— 
because it was not a revocation, but an attempted alteration. 
Judge Alvey, in a concurring opinion, said, “If the effect of such 
revocation is to enlarge the estate or the interests of other de- 
visees, SO as to raise new interests or rights under the will, then 
it is not simply a revocation; but a new devise, which can only 
be made by re-execution or re-publication of the will.” 


- In Wolfe v. Bullinger,®? in which a man drew lines through a 

clause of the will, the drawing was so cleverly done that it sub- 

stituted one who took under the will for another who would have 

taken another share, so that the first legatee got both shares. 

The testator thus attempted to increase the estate of one of the 

legatees. The court ruled that the will should be read as 
originally written. 


In Home of the Aged v. Bantz.** The brother of the testator, 
Edward T. Bantz, died in the testator’s lifetime, whereupon the 
_testator crossed -out his name wherever found in the will. He 
struck out his name as executor, and the clause which gave him a 


62 62 Ill. 368, also Nelson v. Nelson, 52 R. I. 354. 
63107 Md. 543, 69 A. 376. 
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house, and also struck out some legacies to others. The court 
said that the striking out of these clauses did not make the will 
unintelligible—the clauses were Separable from the rest of the 
will—so that only those clauses stricken out were revoked. The 
court added that the property which was stricken out of the wil] 
would be distributed as intestate property. 


In S. D. & Tr. Co. v. Thom,** Annie Rieman made a will in 
1907 in which the first item read as follows: “I give and bequeath 
unto each of my children (then she named them) the sum of 
$10,000.” She had rubbed over the names, as if to erase them, 
but had not completely done so. Then she had taken a pencil and 
retraced the names. The court said first, “The right of a testator 
to revoke a clause of his will] without destroying or invalidating 
the remaining clauses, provided he does not thereby enlarge the 
estate of anyone who takes under the will, or change the char- 
acter of the remaining provisions, is distinctly recognized.” The 
court went on to say, however, that it was evident that before 
Mrs. Rieman had completed the erasures, she had changed her 
mind and restored the hames, so that no revocation had taken 
place. The court quoted the English case of Doe vy. Perkes 3 B. 
and Ald. 489, where a testator, in a fit of passion, began to tear 
his will to pieces. He had torn it into two pieces, when someone 
persuaded him not to destroy it. He then pasted the two pieces 
together, and the court admitted the will to probate because the 
revocation had not been completed. He also quoted a New York 
case, where a testator criss-crossed his signature, then, before 
the crossing out was completed, he rewrote his name above it in 
a different colored ink. It was held that this will was not re- 
voked, because the action had not been completed. 

In the case of Dammann v. Dammann, * a cancellation of part 
of a will, left the remainder of the will unintelligible. This 
partial revocation was held to operate as a revocation of the 
entire will. as 

On the basis of these cases we may deduce these rules: 


1. A clause in a will may be cancelled, providing it does not 
make the rest of the will unintelligible. If it does SO, such can- 
cellation will revoke the entire wil].67 , 


2. If a clause is separate from the rest of the will, it may be 
cancelled without affecting the rest of the wil].68 | 


"$117 Md. 154, 83 A. 45. 

*5 In re: Wood’s Will, 11 N. H. 757. 

°6 28 A. 408 (Md.) 

8* S. D. & Tr. Co. v. Thom (Supra n. 64). 

°8 Syfer v. Dolby, 182 Md. 139, 32 A. 2nd 529. 
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3. If the cancellation has the effect of enlarging. the estate of 
anyone who takes under the will it will be void, and the instru- 
ment will be probated as originally written.®® 


4. If a clause is erased and another clause substituted for it, 
the substitution will not count, because it is not attested. This 
will be called an attempted alteration.7° Inter-lineations made 
after the will have no effect whatsoever.”! 


5. If a devise is cancelled, whether or not there be a residuary 
clause, the devise will pass to the heirs at law.7? 


6. Ifa legacy is cancelled, and there is no residuary clause, the 
legacy will pass as in intestacy. 


7. If a legacy is cancelled, and there is a residuary clause, the 
legacy will. probably fall into the residue. 

It is true that the Eschbach case held that the cancellation can- 
not increase the estate of anyone taking under the will. How- 
ever, this case dealt with individual devises to individual people, 
and was a raising of their estates from life estates to fee simple 
estates, so that there was no question of money falling into the 
_ residue. But suppose it had been a legacy of $1,000 to B, and had 

been crossed out? It is an acknowledged principle that the resi- 
due passes all the estate not otherwise disposed of. In Brown v. 
Brown,** we read, ‘‘the increase of the residuary estate which 
may result from the obliteration is not a new testamentary dis- 
position, but a mere incidental consequence resulting from the 
exercise of the power (of partial revocation) conferred on the 
testator by statute.” In Bigelow v. Gillott,74 a cancelled legacy 
fell into the residuary clause. Rheinstein very aptly observes that 
any other view would in practice have the effect of practically 
nullifying the sanction of partial revocation through acts to the 
instrument.‘® And Atkinson’ says, “it is generally held that the 
residue may be swelled so as to catch the revoked gift without 
violation of the Statute of Wills.” 


Revocation By Operation Of Law 
It is an axiom that a will is revoked by operation of law if the © 
testator has so changed his circumstances as to make the will a 


69 Eschbach v. Collins (Supra n. 62 a.) 
70 Tdem. 
71 Stuart v. Foutz, 185 Md. 401, 45 A. 2nd 98. 
72 Ringold v. Carvel, 196 Md. 262, 76 A. 2nd 329. 
‘7391 §. C. 101. Also Barfield v. Carr, 169 N. C. 574, 86 S. E. 498. 
74123 Mass. 102. Also Barfield v. Carr, 169 N. C. 574. Contra Miles’ 
Appeal 68, Conn. 237. 
75 p. 236. 
758 Wills, 1953 Ed., p. 445. 
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nullity.7° What constitutes such a change? Under the law as 
it existed prior to I Victoria c.26, the marriage of a woman re- 
voked her will, but not the marriage of a man.77 Marriage ac- 
companied by the subsequent birth of a child, however, has 
always been regarded as such a change.7® The case of Karr v. 
Robinson™® held that the Marriage and birth need not both be 
subsequent to the making of the will. This case, however, was 
decided before the passage of the Maryland statute.%° It is now 
the law in Maryland that both the marriage and birth must be 
subsequent to the execution of the will to effect a revocation. It 
has been held that the will is revoked even if the child lives only 
a day or two, and is survived by its father.8° | 


Prior to the statute, it was possible for the father to avoid 
such revocation by providing for any children born of the sub- 


Sequent marriage;8! but the statute makes no provision for 
this.82 


_No American case holds that divorce alone will revoke a will. 
Many states, however, provide by statute that divorce ac-. 
companied by a marriage settlement will do so.83 However, 
apart from statute, even this is doubtful.83* Minnesotas+ and 
Washington®> have statutes providing that a divorce wil] revoke 
that part of a will which refers to the former wife. 


If a specific legacy is left by will, and before the death of the 
testator the legacy igs sold, or destroyed, or otherwise disposed of, 
the will is revoked to the extent of that legacy, which is said to 
be “adeemed”. If the testator wills the property in fee, then 
conveys a leasehold interest, the reversion will pass subject to the 
leasehold.*6 The revocation of the gift here is partial, and the 
devise is said to be adeemed pro-tanto.87 





“6 Jarman, 106. 
‘T Idem. 
‘8 Jarman, Ch. VII. 
79167 Md. 775, 173 A. 584. 
8° Act of 1937, ch. 303. Art. 98, Sec. 349. This case was even contrary 


to the Md. case law (Baldwin v. Spriggs, 65 Md. 373, 5 A. 295) and con- 
trary to the English cases. See J. .Lentz art. in M. L., Bu lsBoy 


80° Ash v. Ash, 9 Ohio St. 383; Emerson v. Boville, 161 Eng. Rep. 1004 
*t Redwood v. Howison, 129 Md. 579, 99 A. 863. 

S2 Query: Was this an oversight ? 

°3 See Evans, Revocation by Divorce, 24 Kiyslasd «1. 

88° Robertson v. Jones, 345 Mo. 828. 

“4 Mason 1927. 8742. 

55 Wash Rem. 1932, 1339. 

‘6 Brady v. Brady, 78 Md. 461, 28 A. 515. 

** Ademption will be further considered in Chapter XVIII. 


CHAPTER XII 
CONSTRUCTION OF WILLS 


More wills cases come before the courts for construction than 
for any other purpose. Any interested person may become a 
party to a construction proceeding, and such proceedings may 
become complex and prolonged. Costs and attorney’s fees are 
payable out of the estate, and have often consumed the entire 
estate. It is therefore important to know the rules of construc- 
tion, so that the will may be drawn in such a way as to show 
with utmost clarity the meaning of the testator. In the first 
instance, of course, the executor construes the will; but if his 
construction is erroneous, it does not bind the heirs; so they 
are privileged, if dissatisfied with his construction, to ask the 
court to construe it. In some states a testator may provide that 
the construction of.,the executor shall be binding** while a 
construction agreed to by the interested parties, while not con- 
clusive, will usually be approved.?” 

The principal authority on construction of wills in Maryland 
is Miller’s excellent work. According to Atkinson, construction 
means assigning certain meanings to a will according to definite 
rules, when the testator does not make his intention clear; while 
interpretation means finding the intention of the testator as a 
question of fact. Miller, however, does not make this distinction. 


Function of the Courts 


The equity court is the primary tribunal for construing wills. 
Before they will do so, however, the will must be probated in the 
Orphans’ Court.2 The court will not construe a will as to a 
contingency that may never arise.* All parties interested in the 
suit must be made parties defendant; legatees, life tenants, 
remaindermen, the executor, etc. If the action is brought in 
good faith, the court may award costs of construing the will out 
of the estate.® 


1 Taylor v. McClave, 126 N. J. Eq. 109, 15 A. 2nd 213. 
1* Waite v. Huntington, 40 Conn. 39. 
1" Daly v. Rogers, 1382 N. J. Eq. 200, 27 A. 2nd 885. 


?Inasmuch Mission v. Mercantile Tr. Co., 184 Md. 231, 40 A. 2nd 506, 
Schley v. McCeney, 36 Md. 275; Johns v. Hodges, 62 Md. 536. 


3 Wahl v. Brewer, 80 Md. 237, 30 A. 654. 
* Lumpkin v. Lumpkin, 108 Md. 470, 70 A. 238, 25 LRA (NS) 1063. 
5 Thomas v. Trust Co., 73 Md. 451, 21 A. 367. 
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There are occasions when there is a certain amount of con- 
struction necessary for the administration of the estate; and in 
such cases the Orphans’ Court has been allowed to indulge in 
a certain amount of construction. For example, the Orphans’ 
Court has been allowed to decide whether certain sums were 
absolute gifts or advancements, on the ground that it would be 
impossible to superintend and make distribution of the estate 
without the authority to determine what was to be distributed.® 
This involves also questions as to what are assets, who are the 
legatees, and what is given them by will; who are next of kin, 
and which of the next of kin are entitled to the property.7 The 
Orphans’ Court has been allowed to settle a question of ademp- 
tion® and to decide whether a will gives a power of sale to 
executors. This is certainly construction. However, their 
jurisdiction so to do is limited. The Orphans’ Court has no 
jurisdiction to determine the force and effect of erasures, inter- 
lineations or alterations in a will, or the operation and effect of 
the will or right of disposition,!° nor can they decide questions of 
title to real estate.11 


There are also times when the Federal courts will construe 
a will, when a Federal question is involved.12 The primary court 
of construction, however, is the Equity Court. 


It should be noted also, that although the court’s effort is to 
construe the will from the instrument alone, there are times 
when they will admit parole and extrinsic evidence. Evidence 
cannot be admitted either to contradict, add to, or explain the 
contents of the will;!2 nor can it be admitted to show the intent 
of the testator! in case of a patent ambiguity; nor is it ad- 
missible to supply missing’ words or clauses,!*> nor to show intent 
to devise property not mentioned,'* nor that the testator did not 
know that certain property belong to him.17 


6 Pole v. Simmons, 45 Md. 246. 


‘Blackburn v. Crawford, 22 Md. 177; Childs’ Estate v. Hoagland, 181 
Md. 550, 30 A. 2nd 766; Syfer v. Dolby, 182 Md. 139, 32 A. 2nd 529: Red- 
wood v. Howison, 129 Md. 592, 99 A. 863; Belt v. Blackburn, 28 Md. 243. 


$ Gallagher v. Martin, 102 Md. 115, 62 A. 247. 
®° Ogle v. Reynolds, 75 Md. 145, 23 A. 187. _ 
ah Bradley v. Bradley, 119 Md. 645, 87 A. 390; Ramsey v. Welby, 63 Md. 


11 Wiley v. McComas, 137 Md. 637, 113 A. 98. 
12 Art Students League v. Hinkley, 31 Fed. 2nd 469. 
13 Kelleher v. Kernen, 60 Md. 440; Kloch v. Burger, 58 Md. 575. 


14 Hawman v. Thomas, 44 Md. 30; Schapiro v. Howard, 113 Md. 360, 78 A. 
58. 


15 Jarman p. 382, Foulke v. Kemp, 5 H. & J. 135. 
i6 Hawman v. Thomas (supra note 14). 
17 Stannard v. Barnum, 51 Md. 440. 
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Evidence can be admitted, however, to show the meaning of 
latent ambiguities.18 Patent ambiguities are those on the face 
of the will itself, such as blanks in the will. Latent ambiguities 
occur where the words are apparently definite and specific, but 
are susceptible of double meanings, as to the gifts given or the 
persons given to.!9 Evidence is also admissible to help the court 
to put itself in the testator’s place—to decide what he meant by 
the term “‘advances”’ or “‘the balance of the estate’’, or to identify 
the subject of the will or the persons to whom the property is 
given. 

There are certain rules of construction observed by the courts. 
If the intention of the testator is clear, these rules of construc- 
tion will not be used. The object of the court is first, to ascertain 
the intention of the testator, and second, to give effect to that 
intention so far as is consistent with the rules and the policy 
of the law. It is not the testator’s inner intention, however, 
that the court seeks (because that can never be known) but his 
intention as expressed in what he said.2° The question is not 
what he meant, as distinguished from what his words express, 
but simply what is the true meaning of his words; not what he 
' means, but what his words mean. 

The court will put itself in the testator’s place as nearly as 
possible—“‘in his armchair,” as they say—will try to see the 
circumstances that he saw, appreciate his surroundings as he 
appreciated them, and then give to the language he has used 
in his will the meaning which he intended that language to have. 
The court will thus try to gather from what he said, what he 
meant to say, as viewed from the standpoint he thus occupied. 
Thus the value and extent of the property left by the testator 
will be considered, his business affairs, his family connections, 
the cireumstances under which the will was made, his relation 
to the objects of his bounty, the language he used in making the 
disposition, the collocation of the several gifts, etc. In Re: 
Umberger’s Estate,2! a testatrix provided in her will that two 
houses should be given to the person or persons who should attend 
her in her “last illness or old age.” She suffered a heart attack, 
and two women sat with her and gave her medicine for seven 
hours before she died. By virtue of this service they claimed the 
two houses. The court, however, decided that the testatrix con- 
templated attendance during a protracted illness—that if the 
court were in her place they could not under the circumstances 


~ 18 Stokley v. Gordon, 8 Md. 496. 


1% As to mis-description of property, see Scarlett v. Montell, 95 Md. 148, 
51 A. 105. 

20 Walston v. White, 5 Md. 297. 

2187 A. 2nd 290 (Pa.) 
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have meant that such brief attendance would entitle two 
strangers to the property. 


There are certain things that will be presumed. For example, 
if aman makes a will, and thereafter in his lifetime events occur 
making a change in his family, devisees, legatees and estate, and 
he makes no change in his will, the fact that he made no change 
may be an indication of intention; as it may be presumed that 
if, by reason of any events occurring after the date of the will 
the testator had changed his intention, he would have made the 
necessary alterations in his will.22 


The provisions of the will must be certain in order to be given 
effect. Uncertainty either as to the people to whom a gift is 
given, or as to what is being given, will be fatal, and the gift 
will be void.23 This is true excepting in charitable trusts, which 
by statute have been held to be good although the objects of the 
gift are uncertain. | 3 


If, however, the property is described with sufficient accuracy 
to be capable of identification, yet if some of the description 
be not true, the untrue part will be considered as surplusage, 
and the gift will be good.24 Likewise, if the person is identifiable, 
even though called by the wrong name, or untrue things are 
said about him, as for example, “to my niece Mary, who lives 
in the red house on Luzerne Avenue,” whereas the name of his 
one niece is Margaret and she lives in a red house on Milton 
Avenue—yet, if she is his only niece, she is sufficiently identified 
and will take the gift. 

In the case of Reilly v. Union Prot. Infirmary,25 a man left 
property to “The Presbyterian Infirmary on Division Street.” 
There was no infimary with such a name. There was, however, 
a “Union Protestant Infirmary” on Division Street; the officers 
of the infirmary were Presbyterians, and the testator was a 
Presbyterian, so the court decided that it was this infirmary that 
he meant.2¢ | : 

In the Maryland Code, Article 75, Section 41, it is stated that 
no misnomer shall abate any writ of action at law, if the subject 
be identifiable. This principle has been applied to wills. 

In Gage v. Hooper,?? the residuary clause stated “all the resi- 


22 Hemsley v. Hollingsworth, 119 Md. 431, 87 A. 506. 
23 Darden v. Bright, 173 Md. 563, 198 A. 431. 

24 Creswell v. Lawson, 7 G. & J. 727. 

25 87 Md. 664, 40 A. 894. 


26 See Woodstock College v. Hankey, 129 Md. 675, 99 A. 962, where a gift 
to the college “of Howard County” was upheld, although the college was 
situated in Baltimore County. Also Stokely v. Gordon, 8 Md. 498. 


27165 Md. 527, 169 A. 925. Also Collins v. Hospital, 158 Md. 112, 148 A. 
114. 
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due of my estate I give and bequeath to my cousin John F. 
O’Brien, that once lived on Fayette Street near Fremont.” It 
was shown that there was a John O’Brien, but he was not a 
cousin, nor had he even lived at the named location. But the 
decedent had a cousin John McGuire, who had lived at that 
location, and it was proved that the person who transcribed the 
will had put in the wrong name by mistake; so John McGuire 
received the residue. 


Rules of Construction 

Why do we have rules of construction? Wills are often drawn 
by laymen, some of them very ignorant. They may have ex- 
pressed their desires badly and incompletely. Certain things 
may have occurred after the will was made which bring up 
problems never dreamed of or anticipated by the testator. For 
other reasons it may be absolutely impossible to determine the 
testator’s real intention from the will. It is hard for the courts 
to go by precedent in construing a will, for the circumstances 
surrounding every will seem to be different. There are, how- 
ever, certain well established rules or canons of construction 
that courts use when it is impossible to make out from the instru- 
ment the testator’s intentions. 


Rule I. A will is generally presumed to speak as of the time 
of the testator’s death. The property to be disposed of is the 
property he had when he died. The testator is presumed to know 
that the laws in force at the time of his death will be the laws 
by which the estate will be administered. He is presumed to 
know that the Legislature could change or repeal the law.?§ 
There are some exceptions to this rule, however. As to the 
identity of the beneficiaries and the identity of specific legacies, 
or when the will uses the word “now’’, the will naturally speaks 
from the time of its execution. Thus, a bequest to a wife means 
the woman who was such at the time the will was made.29 The 
testator’s intent may also be that the will be construed not as 
of the time of his death.2° Such intent will be given effect. 


Rule IJ. Each part of the will and its codicils is construed in 
connection with the other parts, and effect is given to all, if 
possible. The attention must not be confined to particular words 
or clauses in the will. The whole content of the will must be 

considered. The court must give force to and reconcile every 
part of the will, if possible, and reach the general intent of the 


28 Barlett v. Ligon, 135 Md. 620, 169 A. 473. 

“2 Lavender v. Rosenheim, 110 Md. 150, 72 A. 669, 182 Am. St. Rep. 420; 
Estep v. Mackey, 62 Md. 592. 

30 Bourke v. Boone, 94 Md. 472, 51 A. 396. 
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testator. All the clauses and every word in a will should receive 
such a construction as that, while effect is given to each, they 
are all made to harmonize with one another, so as to reach the 
general plan or scope of the entire will. Thus, in the case of 
Coyne v. Boyce,?! it was said that if the clause under examina- 
tion were considered abstractly without reference to any other 
portion of the will, it would be suscéptibe of another construc- 
tion; but that this would not be a reasonable method of ascer- 
taining the intention of the testator, and might lead to a very 
narrow and unnatural construction, at variance with the objects 
sought to be accomplished by the testator and the true meaning of 
his will. 

As it is often put, the intention of the testator, as gathered 
from the four corners of his will, must be gratified, if not in 
conflict with some unbending principle of law or rule of property. 

The general intention controls the specific intention. In wills, 
courts often find a primary intention in the will as a whole, and 
-a secondary intention in some item of the will. Thus in Slingluff 
v. Johns®? the general intention of the testator was seen to be 
an absolute equality of distribution among his descendants. There 
was a clause in the will which seemed to indicate that one was 
to receive more than the others—but the general intent was 
given preference, even though two words had to be changed in 
order to do so. In Chase v. Lockerman,?* the will provided 
that certain money should be equally divided among the children, 
share and share alike, to be paid ‘‘to each of them for the use of 
their respective children and by each of them so applied.” It was 
contended that the meaning of this was that only the children 
having children should receive any share. This was certainly 
the particular intent of the particular clause; but it did not coin- 
cide with the general intent of the will, that they should all share 
alike; and the general intent prevailed. 


Rule III. As between two irreconcilable parts, the latter pre- . 
vails. This is called the doctrine of repugnancy. If the two parts 
of a will are absolutely repugnant to each other, it will be pre- 
sumed that the latter was the testator’s last will. For example, in 
Iglehart v. Kirwan,?‘ a testator left all his estate to his wife for 
life. He then left sums of money to others. Of this will, the court 
said, “The whole estate is parted with, and afterwards pecuniary 
legacies given to other persons.”’ It was held that the latter clause 
prevailed, and the wife’s estate was diminished by the later 


3178 Md. 22, 26 A. 1021. 

7-3 feMilden 1, O90 At Ol eS. . 
33.11 G. & J. 185. Also Thompson v. Young, 25 Md. 450. 
8410 Md. 559. 
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gifts.35 Courts, however, are not prone to carry this doctrine so 
far as to cut down an absolute gift of realty to a life estate. They 
sav that such a limitation would be void as inconsistent with the 
absolute estate previously created.°®¢ 

Rule IV. Non-technical words are understood in their ordinary 
sense, if there is nothing to indicate a contrary intent. Take, for 
example, the words “consisting of” and “‘including’’. If a testator 
says, “All the rest and residue, consisting of my stocks and 
bonds,” only the stocks and bonds will pass. If he leaves a house 
and some money also, it will go as in intestacy. But if he says, “all 
the rest and residue, including my stocks and bonds,” then all the 
surplus property he has will go with the residue.?* These are 
ordinary words, taken in their ordinary meaning. 


Courts are not as exacting in their requirements as to the lan- 
guage of a will as they are to that of a deed or contract. In a con- 
tract, one punctuation mark may change the whole meaning. In 
wills, however, courts will often disregard punctuation, and in- 
accuracies of grammar. In Black v. Herring,?® the question de- 
pended solely on the location of a comma. The court there held 
that the intent and meaning of the will were clear, and that the 
language ought to be given its ordinary meaning, without regard 
to the comma. Usually, also, when a word is used with one mean- 
ing in a will, the same meaning will be given to that word through- 
out the will, unless a contrary intent is apparent. 


Rule V. Technical words are understood in their legal mean- 
ing unless the circumstances indicate a different usage. Of course, 
if an uneducated testator uses the word “heirs”, evidently mean- 
ing next of kin, the court will not insist that he meant the word to 
apply simply to those who would take his real property in in- 
testacy. A person may qualify as an executor although by mistake 
the testator called him a trustee®® or administrator.?° There are, 
however, certain technical words—‘“per stirpes,”’ “per capita,” 
“issue,” “all my worldly goods,” “die without issue,” “dower,” 
and others that will necessarily be taken in their technical sense, 
for they are not ordinary words. Especially is this true if an 
attorney drew the will.+! 


*5 Fersinger v. Martin, 183 Md. 1385. 36 A. 2nd 716; Grieves v. Grieves, 
a Hes 300, 108 A. 572; Kelley v. N. Morris Realty Co., 64 A. 2nd 73 

%6 Re: Bank’s Will, 87 Md. 425, 40 A. 268; McLaughlin v. McGee, 131 Md. 
156, 101 A. 682. 

47 Reed v. Walback, 75 Md. 205, 23 A. 472. 

“879 Md. 146, 28 A. 1063. 

“9 Bowers v. Cook, 124 Md. 567, 93 A. 162. 

10 Sauer v. Taylor, 184 Ky 609. 

41 Wilson v. Miller, 96 A. 2nd 283 (N. J.). 


CONSTRUCTION OF WILLS | 139 


In the case of Shipley v. Mercantile Tr. Co.,12 a testator left 
his wife her “dower and thirds.” The wife contended that he 
meant to leave her a third of both real and personal estate. The 
court said that “dower” has a definite, technical meaning, and so 
does “‘thirds,” and that a testator who uses words which have an 
intelligible, conventional meaning is not to be held as having used 
them with any other meaning in mind, unless the content of the 
will indisputably shows that he intended so to do. 


It may be profitable to mention a few others of these technical 
terms. 


“Issue” means all generations, per capita.42" 


“If he shall attain” a certain age, denotes a contingent gift, if 
nothing is added; but if there is a devise over to another in case 
of death before attaining the age, (or a like condition) it denotes 
a condition subsequent, which will not prevent vesting, but is 
subject to be divested if the event fails.+2° 


“Under age or without issue.” If there is a devise subject to a 
limitation over in case of death under age or without issue, the 
first taker’s estate becomes indefeasible as soon as he becomes 
of age.42¢ | 

“Pay and divide.” A gift to heirs in the form of a direction to 
pay and divide is contingent, and shows an intention that the 
heirs be determined at the death of the life tenant.42° 

“Die without issue.” It used to be that if a testator put into his 
will, “I leave my property to B; but if B should die without issue, 
then to C,” this was interpreted to mean, if B should die without 
issue ever—an indefinite failure of issue. It was therefore said 
that such a condition violated the rule against perpetuities, and 
was therefore void; so that B took a fee simple title whether he 
had any issue or not. In 1862, this was changed by statute; so 
that now, by Article 93, Sec. 362,43 wherever the phrase, ‘‘die with- 
out issue,” is used, it means immediate failure of issue in the life- 
time of the devisee—so that he takes the property, subject to its 
being divested if he dies without children. In 1866 this interpreta- 
tion was applied to deeds, also. 

“If he should die.” If the will says, “to A, but if he should 
die, then to B’”—does this mean, if he should die before the 
testator, or whenever he should die? The answer is that if the 


42102 Md. 649, 62 A. 814. 

+2* Backus v. Presby. Ass’n., 77 Md. 50, 25 A. 856. 
42° Hervey v. Purington, 96 Md. 166, 51 A. 865. 
#2¢ Schloss v. Wilkins, 89 Md. 529, 43 A. 757. 

42° Tn re: Edmund’s Estate, 97 A. 2nd 75 (Pa.) 


*3 For the object of this section see Gambrill v. Forest Grove Lodge, 68 
Md. 25, 10 A. 595; Waybright v. Powell, 86 Md. 573, 39 A. 421. 
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gift is immediate, it means, if he should die before the testator— 
but if it is a life estate, it means, if he should die before the life 
tenant.44 


“To the survivors of them.” If the testator leaves his property, 
“to my four children, George, Mary, Samuel and Margaret, or 
the survivors of them,” does this mean that if all four are living 
when he dies, then George dies, that his share will go to the 
others? No; it means that if George dies during the testator’s 
lifetime, the others will share his portion. In other words, those 
who take are the survivors at the time of the testator’s death.*® 
But this leads to a complication. In Marshall v. 8S. D. Co.,*° 
there were four grandchildren—Samuel, George, Mary and 
Margaret; and the estate was left in trust to these four to be 
distributed when they attained the age of 21 years, but if any 
died before that age, to the survivors of them. George died be- 
fore the date in question. Of course, it was understood that 
George’s portion would be divided among the other three. But 
later Margaret died, also before the date in question. Now her 
share consisted of the fourth part of the estate originally left to 
her, plus the third part of George’s fourth which came to her by 
his death. Of course, Margaret’s fourth of the estate would be 
divided between the two surviving children—but what about the 
accretion that she had gotten from George’s interest? Did that 
also pass to the two survivors? The court said “no’’; the part of 
the estate that she had gotten from George’s interest, the accre- 
tion, was hers absolutely and would go to her heirs. If the part 
of George’s share that she got by his death had passed with her 
share to the other survivors, this would have been a re-survival of 
George’s share—and re-survival is not the law in Maryland. Of 
course, a testator can provide for re-survival of the shares by in- 
serting tn his will, “this principle of survivorship, I direct to ap- 
ply not only to the original, but to all accretions by survivor- 
ship.’’47 

“Heirs.” In very ancient times, if property was left to “A. and 
his heirs,” A. would get only a life estate, and his heirs would get 
the remainder. Later this was changed, so that to “‘A. and his 
heirs” gave A. an absolute estate. Unless the word “heirs” was 
used, however, A. did not get a fee simple estate. This was true 


‘Small v. Marbury, 77 Md. 11, 25 A. 920; Lumpkin v. Lumpkin, 108 Md. 
470, 70 A. 238, 25 LRA (NS) 1063; Pennington v. Pennington, 70 Md. 418, 
17 A. 329, 3 LRA 816. 

45 Anderson v. Brown, 84 Md. 261, 35 A. 937. 

46101 Md. 1, 60 A. 476. 

‘* Walker v. S. D. & Tr. Co.. 192 Md. 695, 65 A. 2nd 311; Marbury v. 
Bouse, 187 Md. 106, 48 A. 2nd 584, 166 ALR 1272. Issue by representation 
did not share in the increase in Anderson v. Brown, 84 Md. 261, 35 A. 937. 
See also Turner v. Withers, 23 Md. 18. 
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in Maryland until 1856, when a statute was passed making it 
unnecessary to use the word “heirs” in order to pass an estate in 
fee simple. Until 1951, however, one could not create an ease- 
ment without using the phrase, “heirs and assigns.” 


In those times when “to A. and his heirs,” gave A. only a life 
estate, the word “heirs” was said to be a word of ~ purchase. 
while after “to A. and his heirs,” came to mean “to A. abso- 
lutely,” but giving him the right to pass it on to his heirs, the 
word “heirs” was called a word of “limitation.” It simply 
limited, or defined, or explained the estate. 


So purchase gives the estate to the heirs in their own right, 
and not by descent. The two methods of acquiring a right or 
interest are first, by descent and second, by purchase. By “‘title 
by descent” we mean the transfer which occurs when an owner 
of real property leaves it undisposed of by will and the law at 
once takes it to his heirs. ‘Title by purchase” is any other way 
of getting an estate excepting by descent. A devisee in a will is 
a purchaser of the property. 


According to the old law if a man devised his estate to the one 
who would be his heir in case of intestacy, the one who got the 
property would take as an heir, not as a devisee—as the law said, 
he would take it “by the worthier title’—which was by descent, 
not by purchase. 


In 1851, there was a case in England called ““Shelley’s Case,” 
which said that if you convey property to a person for life, then 
to his heirs, the word heirs is a term of limitation, not of pur- 
chase. That is, if you say, “I give to A. for life, and after his 
death to his heirs,” the word heirs is simply a word of limitation, 
not of purchase; and you really mean, “I give to A. absolutely.” 
No rule was ever more definitely established in Maryland than 
the rule in Shelley’s Case until May 31, 1912. Any will made be- 
fore 1912, reading, “I leave Blackacre to A. for life, and then to 
his heirs.” means, “I leave Blackacre absolutely.” Even if one | 
or more other life estates intervened, this was true. For ex- 
ample, “to my brother for life then to my sister for life, then to 
my brother’s heirs,’”’—the brother would take a fee simple estate. 
The rule read thus: “When a person takes an estate of freehold, 
legally or equitably, under a deed, will or other writing, and in 
the same instrument there is a limitation by way of remainder 
(either with or without the interposition of another estate) of an 
interest of the same legal or equitable quality to his heirs, or the 
heirs of his body, as a class of persons to take in succession from 
generation to generation, the limitation to the heirs entitles the 
ancestor to the whole.’”’ The word heirs-is simply a word of 
limitation—the heirs do not take as purchasers, by right, be- 
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cause of having a remainder—but as heirs, by descent, in case 
the ancestor dies intestate. 

So until 1912, “‘to A. and his heirs,” gave a fee simple title to 
A. in the ordinary way; while “to A. for life, the remainder to 
his heirs,’”’ gave a fee simple to A. by operation of the rule in 
Shelley’s case. 

One could get around this by saying, ‘“‘to A. for life, and to his 
heirs living at the time of his death.’’48 Also, if a man made a 
deed giving an estate to A. for life, then executed a will giving 
the remainder to A’s heirs, the rule did not apply—for there it 
was not done by the same instrument. Again, if a man left prop- 
erty to X. to hold in trust for A. for life, and after his death to 
the heirs of A. here too the rule would not apply, because a trust 
is only an equitable estate, and the remainder is a legal estate— 
and the two estates must be both legal or both equitable—“‘of the 
same quality,” as the rule states. 

Then in 1912 was passed Sec. 363 of Art. 98. It reads as fol- 
lows: “Whenever by any form of words in any deed, will or other 
instrument executed after the 31st day of May in the year 1912, 
a remainder in real,or personal property shall be limited, medi- 
~ ately or immediately, to the heirs or the heir of the body of a 
person to whom a life estate in the same property is given, the 
persons, who on the termination of the life estate are then the 
heirs or heir of the body of such tenant for life, shall take as 
purchasers by virtue of the contingent remainder so limited to 
them.” That is, they shall take in their own right; it is theirs 
at the termination of the life estate—and the ancestor does not 
get a fee simple, nor can he convey a title in fee to another.*® 

“to A. for the life of B.”. This is called an “estate pour autre 
vie’—for the life of another. It means that A. holds the estate 
until B: dies. Supposing, however, that A. dies first—who gets 
the estate until B. dies? By the old common law, whoever 
happened to be living there, or moved in, could stay by what is 
known as “general occupancy.” No one had title, either legal or 
equitable to the estate between A’s death and B’s death. Since 
1916, the administrator of A. takes the tenancy as personal prop- 
erty until B. dies. But if the will says, “to A. and his heirs for 
the life of B.’”’, the heirs of A. will take until B. dies. This is 
called special occupancy, and is still the law in Maryland.*" 


48 Horowitz v. S. D. & Tr. Co., 172 Md. 487, 192 A. 281. 
49 See Ringgold v. Carvel, 196 Md. 262, 76 A. 2nd 327. 


50 An estate for the life of another is an asset and passes to the adminis- 
trator.. Art. 93, Sec. 239. 


CONSTRUCTION OF WILLS 143 


“Share and share alike,” generally refers to per capita distribu- 
tion,®! as does the expression “‘pay and divide.’’®2 

“Children” usually means immediate offspring, and not grand- 
children®? or step children.®4 

“Next of kin” usually means those who are entitled in case of 
intestacy. It does not usually include the spouse, unless the will 
so implies.55 

“Relations” generally means the same as “next of kin.’’5¢ 


Rule VI. To effectuate a manifest intent, a will may be read as 
if words were rejected, supplied, changed or transposed.57 Some- 
times, if this were not done, the will would not make sense. How- 
ever, a study of the cases shows that courts make only minor 
changes, and never make a change which would tend to alter the 
expressed intention of the testator, or would make a new will 
for him. Sometimes the court will change an “and” to an “or’’58 
or an “if”’ to a “when” or “all” to “any’’®® to bring an otherwise 
' ambiguous phrase into harmony with the will as a whole. 

Jarman tells of an instance where the testator wrote “with is- 
sue’ where he evidently meant “without issue” and this the 
courts corrected. In Ruckle v. Grafflin,®® the testator used the 
word “effects” meaning his property both real and personal. This 
was also corrected. In Slingluff v. Johns,*! the courts allowed the 
word “legacy” to pass both real and personal property as the tes- 
tator had evidently intended. In Welsh v. Gist,°2 the testator had 
said, “all the rest of my estate I give her full control.” Did that 
mean that only a life estate was given? The manifest intent of 
the will was to give a fee simple, so the court inserted a “with,” 
so that it read, “all the rest of my estate I give her, with full con- 
trol.” Sometimes the court will disregard punctuation marks, if 
to do so will lead to a more reasonable construction.® 


Rule VII. When two meanings are equally permissible from 


51 Allender v. Keplinger, 62 Md. 7. 
°2 Kountz Estate, 213 Pa. 390, 62 A. 1103, 3 LRA (NS) 687. “Pay and 
divide”, vests at time of division. Reiff’s Appeal, 124 Pa. St. 145, 16 A. 636. 


53 Sabit v. S. D. & Tr. Co., 184 Md. 24, 40 A. 2nd 231. 

54 Fouke v. Kemp, 5 H. & J. 135. 

5’ Graham v. Whitridge, 99 Md. 248, 58 A. 36, 66 LRA 408. 

56 Handley v. Wrightson, 60 Md. 198. 

57 Dulaney v. Middleton, 72 Md. 67, 19 A. 146. 

58 Janney v. Sprigg, 7 Gill 197. 

59 In re: Bank’s Will, 87 Md. 425, 40 A. 268. 

60 86 Md. 627, 39 A. 624. 

61 87 Md. 273, 39 A. 872. 

62101 Md. 606, 61 A. 665. 

68 Home for Incurables v. Bruff, 160 Md. 156, 153 A. 403. Also Black 
v. Herring, 79 Md. 148, 28 A. 1063. 
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the language used, the just and reasonable construction will be 
adopted. An example of this is where a will may say, “the above 
mentioned’’—whereas several groups and classes have been men- 
tioned above. In such cases, the court must so construe the ex- 
pression as to subserve the ends of justice."! 


Rule VIII. Where there is a doubt as to who shall take, the 
doubt will be resolved in favor of those who would inherit in case 
of intestacy.®° 


Rule IX. There is a presumption against intestacy, total or 
partial.** If it is possible, courts will put such construction upon 
a will as to uphold its validity. They cannot, however, by con- 
struction, make a new will for the testator.6* In Home for In- 
curables v. Bruff,®* it was said that the discovery of a testamen- 
tary design may be aided, but not defeated, by punctuation or 
capitalization.” 

Rule X. As between two possible constructions, that which 
discloses a legal purpose will be preferred to one which is in- 
valid.*® If the will can be construed as not creating a perpetuity, 
‘this will be done. But as we have seen the intention of the tes- 
tator does not control when the language of the will involves a 
definite rule of law or an unbending rule of construction. 


The testator is presumed to know the principles of law and the 
rules of construction. For example, if he says, ‘‘I leave my prop- 
erty to my grandchildren George, Mary and Sarah,” he is sup- 
posed to know that this is not a gift to a class, but to individuals, 
because they are named, and that no afterborn grandchildren will 
take; but that if he simply leaves his property to his grandchil- 
dren without naming them, then all the grandchildren born before 
distribution will take. Formerly, in such gifts to a class, if any 
one of the class died before the testator, he took nothing—but 
since 1929, if he dies, his heirs will inherit his share (Art. 93, 
See. 352). 

If the testator leaves a gift to a person, with remainder to his 
children, the remainder becomes vested in such children as are 
alive when the testator dies, but subject to be opened up to let 
in after-born children.&" 


"4 Higgins v. Mespeth, 118 N. J. Eq. 595, 180 A. 562. 

“5 In re: Plumley’s Estate, 261 Pa. 482, 104 A. 670; Bourke v. Boone, 
94 Md. 472, 51 A. 396. | 

“ Bourke v. Boon (Note 65). 

‘7 Payne v. Payne, 1386 Md. 551, 11 A. 81. 

“8 160 Md. 156, 153 A. 408. 

69 Rozell v. Rozell, 217 Mich. 324, 186 N. W. 489. 

6°" Miller, Constr. of Wills, p. 207. 
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Where a gift is to A’s children “when they shall attain the age 
of 21,” the first child to reach the age of 21 takes his share. The 
amount due to the others is determined at that time; and any 
children born to A. after the oldest becomes 21 are disregarded.°9” 


Rule XI. If the language of the will gives rise to a necessary 
implication that a gift is intended, such intention will be effec- 
tuated, though no gift is bestowed in express terms.®9¢ 

Sometimes a power of sale will be implied in a will, although 
not expressed. There have been cases, also, where the testator 
referred to bequests supposed to have been made by him earlier in 
the will; and here a bequest has been implied. For example, in a 
will reading, “If any of the $10,000 which I have given him above 
remains at his death’—it will be implied that the testator in- 
tended to give $10,000 to the one named. 


Construction of Gifts to a Class 


“A gift to a class is a gift of an aggregate sum toa body of per- 
sons uncertain in numbers at the time of the gift, to be ascer- 
tained in number at a future time, who are all to take in equal — 
or some other definite proportions, the share of each being de- 
pendent on the ultimate number of persons.” If the persons 
are named, it is not a class gift. The words “share and share 
alike” generally take away the implication that a class gift was 
intended. An interesting case on class gifts is Snyder’s Estate 
v. Denit.1 By the testator’s will, children were to receive life 
estates, and on the death of the children, the grandchildren were 
to receive the life estates, and when each grandchild died, all 
greatgrandchildren were to get the estate absolutely per capita. 
If the grandchildren formed a class, the absolute gifts would, of 
course, violate the rule against perpetuities. However, in refer- 
ring to the grandchildren, the testator had said, “I direct that the 
share or portion of my estate and property which would have 
been held in trust by the grandchild so dying, if she had not 
predeceased my said son and daughter, etc.” The court said that 
the use of the word “she” made it clear that the testator had in 
mind the three particular grandchildren already living when he 
made the will, all of whom were female—so that any gift to the 
children of these children would vest within twenty one years 
after their death. It was, therefore, not a gift to a class, but to 


69 Dawson v. Akers, 127 Md. 585, 96 A. 806. 


°c Rood, Wills, 497a Porter v. Union Trust, 182 Ind. 637, 108 N. E. 117. 
Also Phoenix Bank vy. Johnson, 132 Conn. 259, 48 A. 2nd 788. 


69¢ Smith v. Smith, 113 Md. 495, 77 A. 975, 31 LRA (NS) 922. 
‘© Stahl v. Emery, 147 Md. 128, 127 A. 760. 
‘1195 Md. 81, 72 A. 2nd 757. 
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the three individual granddaughters living when the will was 
made. : 

It may also be said that if a gift is made to an individual and to 
a class, for example, ‘‘to X. and the children of Y.” the individual 
will not be included in the class, but will take separately.72 Thus, 
a bequest to A., B., C., and the children of D. entitles D’s children 
to one fourth divided among them.*? 

The rules for construction of a class gift are as follows: 


1. The members of the class are to be ascertained as of the 
time of the testator’s death, unless the will declares otherwise.‘ 


2. If any one of the class dies before the testator, his share will 
go to his children by representation. This law was passed in 1929, 
and is not retroactive. Regarding any will made before July 1, 
1929, the share of one dying before the testator goes to the others 
of the class. When the testator dies, the members of the class 
take as tenants in common.‘ 


3. Members coming into the class after the testator’s death 
are excluded, unless the will provides otherwise.*¢ 


4. If the gift is not to be distributed at the testator’s death, 
title to it may or may not vest at that time. 


(a) If the right of enjoyment is sure to arise at some time in 
the future, and is not predicated upon an uncertain event, it 
vests immediately, subject to be divested if others enter 
the class. 


(b) Ifthe right of enjoyment is only contingent and uncertain, 
it does not vest until the happening of the contingency.** 


5. Where the gift is to be given to a class, the share of each 
child to be payable at a given age, the number of the class is de- 
termined as soon as the first child reaches that age; and no chil- 
dren born later may enter the class. “This is a rule of conven- 
ience; for if not used, it would be difficult to determine the share 
each child would receive when he attained the given age, or it 
would postpone the enjoyment until.the possibility of others 
coming in is terminated.’ 


6. If the testator names the number in a class, but those who 


72 Newlin v. Mercantile Tr. Co., 161 Md. 622, 158 A. 51. 

73 Cross v. Cavanagh, 21 So. 2nd 473 (Miss.). 

748. D. & Tr. Co. v. Sanford, 181 Md. 271, 29 A. 2nd 657. 

75 Evans v. S. D. & Tr. Co., 190 Md. 332, 58 A. 2ud 649. 

76 Hooper v. Smith, 88 Md. 577, 41 A. 1095; Suman v. Harvey, 114 Md. 
241; 79 A. 197; Shotts v. Poe, 47 Md. 513. 

77 Mercer v. Hopkins, 88 Md. 292, 41 A. 156. 

*8 Dawson v. Akers, 127 Md. 585, 96 A. 806. 
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can qualify are a different number, it will be held that he erred 
in naming the number. In Thompson v. Young,*® the testator 
left $1,000 to each of his brother’s children. “After the $5,000 is 
paid to such children,” ete., followed the words of giving. There 
were, however, more than five children. The court said, ‘‘The 
general intent in favor of the children of the brother must con- 
trol the particular intent with respect to the amount devised. The 
will must be construed as if the sum had been omitted.” 


7. Ifa gift to a class violates the rule against perpetuities as 
to any of the class, the whole gift is void and falls as to all the 
class.8° 


8. If the will contains a gift on a contingency, those of the 
Class in being when the contingency happens, take; and any born 
afterwards are excluded, unless the will provides otherwise.®! 


Remainders 


Bagby gives a concise summary of the rules relative to vested 
and contingent remainders.*? “In case of a remainder in per-. 
sonal property, following a life estate, given in such terms that 
the remainder vests before the remainderman’s death, such inter- 
est is not defeated by the death of the remainderman after the 
vesting time and before the termination of the estate, but it passes 
to the remainderman’s executor or administrator.8? Where a par- 
ticular estate is given, followed by a remainder which vests on 
the testator’s death in favor of the children of an individual, the 
children living at the testator’s death and all who may come into 
existence before the time of distribution are embraced; and the 
interest of a child is not defeated by his death before that time.84 
But when such remainder is left to the testator’s ‘heirs’, or his 
‘heirs in descent’—those who are his heirs at the time of his death 
only take; the word heirs naturally meaning those who are such 
at the time of the ancestor’s death.° When a contingent remain- 
derman under a bequest of personalty is a certain person and he 
dies before the contingency happens, his interest passes to his 


*9 25 Md. 450. 
pein the gifts are separable, as in Albert v. Albert, 68 Md. 352, 
“1 Sabit v. S. D. & Tr. Co., 184 Md. 24, 40 A. 2nd 231. 
“° Bagby, Ex’rs. and Adm’rs. p. 215-216. 
“3 Swift v. Cook, 133 Md. 651, 105 A. 869; Williams v. Armiger, 129 Md. 
222, 98 A. 542. 
S¢ Martin v. Cook, 129 Md. 105, 98 A. 489; Dawson v. Akers, 127 Md. 585, 
96 A. 806. 
“hy eae v. Kolb, 129 Md. 221, 97 A. 542: Brian v. Taylor, 129 Md. 145, 
Bosc, 
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personal representative upon the happening of the contingency.*" 
But when such contingent remainderman dies intestate before the 
contingency happens, his distributees who are such at the time 
when the contingency happens alone share in the distribution.‘ 


86 Rosenzwog v. Gould, 181 Md. 209, 101 A. 665; Meyers v. McClurg, 129 
Md. 112, 98 A. 491. 

87 Jenkins v. Bonsol, 116 Md. 629, 81 A. 229; Fisher v. Wagner, 109 Md. 
243, 71 A. 999. 


CHAPTER XIII 
EXTRA WILL DISPOSITIONS 


Estate Planning 


There was a time when the conventional, and almost universal} 
practice of people with large estates was to dispose of their prop- 
erty entirely by will. In these modern times, it has been found 
that other devises, such as insurance and inter-vivos trusts, can 
often make a more sensible and economical disposition of the 
estate. This is true not only in the matter of avoidance of estate 
taxes! but also in preventing post-mortem depletion of the estate, 
through forced sales, and for other reasons. Wormser says, “The 
client rarely considers anything but a will in connection with what 
meagre estate plans he may have. I submit that no lawyer, in 
these perilous times, any longer has the right to draw such instru- 
ments mechanically. He must learn the trade of estate planning | 

. else his clients may be faced with tragedy.”2 He gives an 
example to show the possibilities of scientific estate planning. 
“A client required a will. Questioning brought out that he and 
his brother owned a moderate but very successful business. Fur- 
ther questioning elicited, gradually, a mass of information, and a 
mess of trouble. The work which needed to be done before the 
end of the year for these two men consisted of re-organizing their 
company, determining what losses could be taken in the year, 
creating trusts for both families, reorganizing several real estate 
holding companies, straightening out certain dubious titles, mak- 
ing gifts to the family, reorganizing mortgages, dissolving use- 
less auxiliary companies, straightening out tax messes, and, last 
of all, drawing four wills. The job was of great value to the 
clients. It will be of immeasurable value to their estates. The. 
job started as the drawing of one will. It grew into an estate. 
planning job, and one of coordinating life and business planning: 
with dispositive planning.” | 

There are other devices, however, which are dubious in value, 
or fraught with legal pitfalls. Employed for the purpose of tax 
evasion, or to save the expense or inconvenience of probate, they 
eventuate in litigation or dissipation of the estate. The purpose 


age There is a difference between tax avoidance and tax evasion. The former. 
is legitimate and favored by the government. 


° Wormser, Theory and Practice of Estate Planning p. 8. 
’Tdem, p. 6. 
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of this chapter is to evaluate these extra-will dispositions of 
property in the light of their legal implications. 


Life Insurance 


Life insurance has a valuable function to perform in furnish- 
ing liquid assets with which to pay taxes, expenses of last illness, 
and administration costs, in case much of the estate is not in 
liquid form. It may thus obviate the necessity for selling property 
at forced sales. In a partnership, when one partner dies, the part- 
nership is liquidated, and the legal title to the assets passes to the 
surviving partner for the purpose of closing the business, includ- 
ing the paying of the partnership debts. But the partners can 
agree to take out life insurance policies on each other, and it can 
be agreed that if one partner dies, the proceeds from the policy 
on his life will be used to purchase his interest from his widow. 
If the premiums on such policy are paid out of the partnership 
funds, the proceeds will be subject to an estate tax; otherwise, 
not. 

Insurance was once regarded as the prime tax-saving device; 
but it is not so any. longer. If a person holds any of the “incidents 
of ownership,” such as reservation of the right to change the 
beneficiary, or pays the premiums, the proceeds will be considered 
a part of his estate for Federal estate tax purposes. Under the 
1948 marital deductions law, however, if a wife is the beneficiary, 
and she gets the proceeds of the policy outright, or at least in 
yearly installments, and has the absolute right to dispose of the 
principal at her death, she may claim the marital deduction. 

Life insurance policies with the estate as beneficiary are paya- 
ble to the personal representative, as assets, and must go through 
administration; but policies with a named beneficiary do not; 
neither are they subject to inheritance tax. Insurance trusts, 
whereby the principal is payable to a trustee to be distributed 
to-the beneficiary at stated times, are held not to be a part of the 
estate. 


- Living Trusts 


A living (inter-vivos) trust is created when one conveys or 
assigns property toa trustee within his lifetime. He may provide 
that the interest be paid to him during his life, the principal or 
- corpus to go to a named beneficiary after his death. He may even 
reserve the right to revoke the trust at any time; and, for the 
purposes of distribution, it will stand up as a valid inter-vivos 
gift, and not a part of the estate. A trust is not revocable, how- 








4 Bullen v. S. D. & Tr. Co., 177 Md. 271, 9 A. 2nd 59; Preston v. Conn. Ins. 
Co., 95 Md. 101, 51 A. 838; Rosman v. Trav. Ins. Co., 127 Md. 687, 96 A. 875. 
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ever, unless the right to revoke is expressly reserved when the 
trust is created ;> and if the donor reserves the right to revoke, 
his creditors can attack the trust during his lifetime.¢ 


The cost of setting up a trust is much more than that of making 
a will, but probate costs, attorney’s fees and inheritance taxes are 
avoided ; no testimentary proof is needed, and it is not subject to 
the demands of creditors after the donor’s death. It can be a 
valuable device in an estate plan, and can be so arranged as to 
allow for the maximum in marital deductions.? If the grantor 
reserves a life interest, and, in addition, the right to dispose of 
the trust by will, it will then be subject to an inheritance tax.8 A 
trust is subject to a gift tax on the value of the interest conveyed.? 


Gifts Inter Vivos 


“There seems to be a very natural reluctance to the making of 
gifts inter-vivos (while living) as part of an estate plan. I fear 
that the desire to hold on to property until death do them part is 
the tenacious normal of conduct. Latterly, the obvious tax sav- 
ings in gift tax as against death tax has induced many men of 
great wealth to make partial dispositions of property during 
life.”1° Gift taxes are about 75% of the amount of an estate 
tax on the same evaluation ;!1 and there is a special exemption of 
$30,000, in addition to an exemption of $3000 per person per 
year. No state inheritance tax is assessed, and marital deduc- 
tions may cut down the tax still further. Apart from the tax 
Saving feature, however, it may make much more sense to estab- 
lish a son in business by a gift inter-vivos than to compel 
him to wait for the parent to die before he acquires any 
possessions. It is not within the scope of this work to deal with 
the law regarding gifts inter-vivos; suffice it to say that one must 
be careful to insure that the recipient be able to prove intent to 
give, acceptance and delivery of the gift or sufficient muniment of 
title. 


These are extra will dispositions, all of which have a legitimate 
place in a well organized estate plan. There are other means of 
disposition, however, which are questionable, because they may 


5 Price v. Price, 162 Md. 656, 161 A. 2; Brown v. Mercantile Tr. Co., 87 
Md. 377, 40 A. 256. 

6 Scott v. Keane, 87 Md. 709, 40 A. 1070, 42 ALR 359. See also Bank- 
ruptcy Act 70 (a) (3). 

7See Wormser (supra) p. 37-45, 83-86. 

8 Darnall v. Conner, 161 Md. 210, 155 A. 894. 

® Wormser, p. 83. 

10 Tdem, p. 15. 

11 Tdem, p. 72-74. 
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trip the unwary; but, since they enter into the field of post- 
mortem transfers, will be considered. 


Gifts Causa Mortis 


Sometimes a person, thinking himself about to die, will make 
a gift of personal property under this apprehension. This is 
known as a gift causa mortis, or in contemplation of death. The 
courts give no satisfactory reason why real property may not be 
the subject of a causa mortis gift, but such is the law. Care must 
be taken in such gifts that all the elements of a gift be present. 
Furthermore, it must be borne in mind that the courts will care- 
fully scrutinize such gifts, always regarding them with sus- 
picion; so that evidence must be clear.!2 Gifts causa mortis are 
effective only if all the following elements are present: 


1. That there is an intent to make a present gift. If the gift 
is to take effect only after the death of the donor, it will not be 
valid.13 


2. That the eit is delivered.’ There can, however, be delivery 
of a muniment of title, if such delivery proves intent to convey 
title to the goods. In Brooks v. Mitchell,1® the handing over of a 
pass book was held to be an effective delivery of a savings ac- 
count. It has been held that a gift of a chose in action may be 
made and executed by a mere delivery, without endorsement, of 
the written evidence of it; such as a certificate of deposit,1* prom- 
issory notes payable to the donor,!* a draft payable to the order 
of the donor.?8 


3. That the gift is not revoked by the donor; for the donor 
can revoke the gift at any time before his death.19 


4. That the donor was in sufficient apprehension of death.?° 
Intent to commit suicide, has, for some reason, been held not to 
satisfy the requirement of sufficient apprehension.?! The court 
intimated, however, that if the donor had taken poison before 
he made the gift, it would have been in sufficient apprehension 


12 Hitch v. Davis, 3 Md. 266; Garner v. Garner, 171 Md. 608, 190 A. 248. 
13 Conser v. Snowden, 54 Md. 175. 

14 Cox v. Hill, 6 Md. 274. 

15163 Md. 1, 161 A. 261, 84 ALR 547. 

1 Conner’ v. Root; 11. Colo... 183, 17 Pac. 473 


17 Blazo v. Cochrane, 7 N. H. 585, 53 A. 1026; Woodburn v. Woodburn, 
123 Ill. 608, 14 N. W. 58. 


_ 18Champney v. Blanchard, 39 N. Y. 111. On oral delivery see Waring vy. 
Edmonds, 11 Md. 424. 


19 Gass v. Simpson, 44 Tenn. 288. 
20 Schenker v. Moodhe, 175 Md. 198, 200 A. 727 
“1 Blazo v. Cochrane (Supra note 17). 
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of death to make the gift valid. By the weight of authority, being 
about to go overseas in military service is not sufficient apprehen- 
sion,?? but being about to undergo a serious operation has been 
held sufficient.22" 


5. That the donor died of the disease from which he was suf- 
fering, or the danger of which he was in peril.2* 


6. That the donee survived the donor.2! 


7. That the assets of the donor were sufficient to pay his 
debts.25 Not only cannot a gift causa mortis be employed to defeat 
creditors ; it cannot be used to defeat the Spouse’s share.?6 It will, 
however, defeat the provisions of a will, for the death of the 
donor completes the gift.27 


For State2™* and Federal27" tax purposes, a gift is considered 
to be in contemplation of death if made within two years of the 
death of the decedent. The Federal law, passed in 1948, overcame 
a multitude of decisions in which intent was made the test, and 
many gifts were considered to be in contemplation of death al- 
though made many years before death actually occurred.2* 


Contracts | 


At times, oral directions have been given, or directions by a 
Separate writing, to pay certain sums out of the estate. Such di- 
rections are not effective as contracts, for there is no considera- 
tion to support them, or they were not intended to take effect until 
after death; and are not effective as wills, because not executed 
according to the requirements for valid execution. In Cover v. 
Stem,?8 the testator wrote, “At my death my estate to pay July 
Ann Cover $3,000.” The note was sealed, and had one witness: 
but was declared testamentary, and void for lack of a second 
witness. In American University v. Collins,2° Mrs. Collins signed 
a printed form reading, “In consideration of my interest in Edu- 
cation, and in consideration of the promises of other subscribers, 


*“ Schenker v. Moodhe (supra note 20); Goweley v. Linsenberger, 51 Pa. 
St. 345, 56 Pa. St. 106; Irish v. Nutting, 47 Barb. (N. Y.) 370. 


228 Ridden v. Thrall, 125 N. Y. 572, 26 N. E. 627. 
28 Conser v. Snowden, 54 Md. 175. 

*4 Emery v. Clough, 63 N. H. 552, 4 A. 796. 

*5 Garner v. Garner, 171 Md. 603, 190 A. 243. 

“6 Baker v. Smith, 66 N. H. 422, 23 ‘A. 82. 

“7 Emery v. Clough, 63 N. H. 552, 4 A. 796. 

27" Art. 81, Sec. 154. 

27? U. S. Int. Rev. Code (26 USC 81) (6 FCA Tit. 26, 81). 
2*e Wormeer, p. 75. 

“S$ 67 Md. 449, 10 A. 231, 1 Am. St. Rep. 406. 

“9 190 Md. 688, 59 A. 2nd 333. 
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I hereby promise and will pay to the American University the 
sum of one third of my estate, payment to be made to the treas- 
urer. This subscription is made under the following conditions: 
1.—This pledge shall become due upon the day of my decease, 
etc.”” This was declared not to be a contract, but an attempted 
testamentary disposition, and so void for lack of proper form. 
In Dietrich v. Morgan,'” after the decedent’s death the son pro- 
duced a writing signed by the decedent, requesting her broker 
to transfer $40,000 from her account to that of her son. This 
writing had two witnesses. Nevertheless, the court would not 
allow probate. Their reasoning was that the testatrix had evi- 
dently intended the bank to transfer the account during her life. 
They had not done so, and their authority to act as her agent 
ended with her death. There was no indication that the writing 
was to have any post-mortem operation; so it was valid neither 
as a will nor as authority to the agent. 

If, however, a note is an admission of a present debt, even 
though payment is to be made after death, the contract will be 
enforced. In Feeser v. Feeser,?! the note read, ““Due David H. 
Feeser the sum of $204.68 with interest from date... said sum to 
~ be paid by my executor within one year after my death.” This 
was a valid contract. In Harper v. Davis,?? there was a note 
reading, “$3000 without interest after my death.” The court 
said of this, ‘“‘The fact that the note was payable after the maker’s 
death would not of itself defeat recovery.” Thus, the assignment 
of a life insurance policy is not testamentary merely because pay- 
ment is not to be received by the assignee until after the death of 
the insured.* 

In Kelleher v. Kernan,** the instrument described a tract of 
land, and said, “I have requested my executors to give a clear deed 
for this property after my death to A.” This was in the nature of 
a bill of sale, but would not have been good as a contract. Being 
signed, however, and having two witnesses, it was declared to be 
a valid will. 


Bank Accounts Jointly Owned 

In Pomerantz v. Pomerantz,** a father opened a bank account 
labeled “Ruth Pomerantz, minor, subject to the order of Harry 
Pomerantz.”’ The father told the daughter that when she became 


30179 Md. 553, 20 A. 2nd 175. 

3193 Md. 716, 50 A. 406. 

32115 Md. 349, 80 A: 1012, 35 LRA (N. S.) 1026, Ann. Cas. 1913 A. 861. 
33 So. Mut. L. Ins. Asso. v. Durdin, 182 Ga. 495, 64 S. E. 264. 

3460 Md. 440. 

35179 Md. 436, 19 A. 2nd 718. 
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twenty-one years of age, the account would belong to her. The 
father retained the passbook. He later separated from his 
family, and when the daughter became twenty-one, she sued 
him for the money. The court held that the gift was not com- 
plete, because the father had retained the passbook. This was 
a mere promise of a gift, without consideration. 


In Metropolitan Savings Bank v. Murphy,*¢ a mother deposited 
funds in a bank, taking a passbook which provided that the 
account was with the mother and daughter, “or the survivor of 
them,” the bank officials being informed that the mother wished 
to control the money until her death, when it was to go to her 
daughter. There was no intention of the mother to make a 
completed gift, and it was therefore held to be an invalid testa- 
mentary disposition. But in McDevit v. Sponseller,** the account 
was a declaration of trust in the depositor and the donee, sub- 
ject to the check of either, and payable to the survivor. This 
was held effective as a trust, and the donee was entitled to the 
account upon the death of the depositor. In Baker v. Baker,?® 
this form of joint trust account was held to be valid, even 
though the passbook was in the possession of the one who died. 
This was also true in Price v. Price.39 It was held, however, that 
such a trust was not revocable unless the privilege of revoking 
was expressly reserved. But the fact that such a trust may be 
made revocable and is subject to withdrawal by the depositor 
does not invalidate it.4° Since the McDevit case, most banks 
have stamps reading, “In trust for ................... ANG Neer aks ass ; 
joint owners, subject to the order of either, balance at death 
to the survivor.’4o 


A joint bank account of husband and wife is a tenancy by the 
entireties, although it may not be so labeled.4! 


Letters 


Instead of making a will, a person will sometimes write a 
letter, telling another what he wishes him to have after the 
death of the writer. If such a letter is signed and witnessed, it 


** 82 Md. 314, 33 A. 640, 31 LRA 454. Also Austin v. Cent. Sav. Bank, 126 
Md. 139, 94 A. 520. 


** 160 Md. 497, 154 A. 140. Also Bradford v. Eutaw Sav. Bank, 186 Md. 127, 
46 A. 2nd 284. 


*8 123 Md. 32, 90 A. 776. 
°° 162 Md. 656, 161 A. 21. 


49 Milholland v. Whalen, 89 Md. 212, 43 A. 48; Sturges v. Cit. Nat. Bank, 
152 Md. 654, 187 A. 378. 


#0" But see Ragan v. Kelly, 180 Md. 324, 24 A. 2nd 289. 
1 Baker v. Baker, 123 Md. 32, 90 A. 776. 
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will operate as a will;!¥ otherwise not. In Byers v. Hoppet a 
note on the back of a business letter read, ‘‘Anna, after my death 
vou are to have $40,000. This you are to have, will or no will.” 
Such a note would today have no value whatever unless it was 
witnessed. This occurred, however, before the Maryland statute 
required testaments to be witnessed, and was therefore admitted 
to probate. 


Safety Deposit Boxes 

Some seck to avoid administration by putting their principal 
possessions into safety deposit boxes, giving a key to the intended 
beneficiary, and instructing him to go to the box after the 
decedent’s death and take out the contents. This may work 
out satisfactorily if no one disputes the claim; if anyone does, 
there may be no end of trouble. If the decedent retained one 
of the keys, the box and its contents may be considered as still 
in his possession. In Moore v. Layton,*4 an uncle put securities 
into a safety deposit box, and gave his nephew one of the keys. 
The uncle instructed the nephew that he would clip the coupons 
as long as he lived, but that after his death the nephew was to 
go to the box and take the securities for his own. The court 
held that there was no completed gift here, because the uncle 
retained one of the keys; and the contents of the box went into 
the uncle’s estate. Even if the nephew had possessed the only 
key, he would have been compelled to establish to the satisfac- 
tion of the court that the owner had given up all right and claim 
to the contents of the box. Pomerantz v. Pomerantz’ says, “‘The 
law will not recognize a gift, where there is reserved to the 
donor, cither expressly or as a result of circumstances, a power 
of revocation or dominion over the subject of the gift.” If the 
bank knows of the death of one of the lessors of the box, the 
other mav have difficulty in obtaining access to it. There may 
also be a suspicion of attempting to evade the inheritance tax. 


Deeds 

The essential character of a deed as distinguished from a will 
is that a deed convevs a present interest. If it conveys land 
upon condition that the grantee survive the grantor, it is testa- 
mentary, and so not valid as a deed. If it conforms to the legal 
requirements for a will, it may be probated; otherwise not. Some 
states, however, have sustained deeds to take effect at the death 


42 Ellison v. Clayton, 164 Md. 35, 163 A. 695. 

43 Byers v. Hoppe 61 Md. 206. 

44147 Md. 244, 127 A. 756, Schenker v. Moodhe, 175 Md. 193 200 A. 727. 
On spendthrift trusts see M. L. Rev., Vol. IV: 417, Vol. V: 430, Vol. X: 70. 

45179 Md. 163, 19 A. 2nd 713. 
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of the grantor, upon the reasoning that this was simply an 
inexact way of stating that the grantor was reserving a life 
estate.*6 “They vest in the grantees a present right to future 
enjoyment, a vested estate, which the grantee can sell while the 
grantor lives. The grantor can avoid such deeds only by a bill 
in equity on grounds for which other deeds can be set aside.’’47 
No Maryland cases have so held; but many cases have taken the 
opposite view.*8 The Maryland courts have held, however, that 
a donor may deed his property, reserving to himself a life 
estate*® and may even reserve power to mortgage and sell the 
property®°. One may also give a deed to a third person in escrow 
for future delivery, and, although, not recorded until after the 
death of the donor it will constitute a valid delivery®!. There must 
in such case however, be no intent to take back the deed®2. 
In the case of Harman v. Hurst,®2" a father deeded a farm 
to his daughter, reserving in himself the power to mort- 
gage and sell. He later deeded the property to his attorney, who 
immediately deeded it back to him. The court held that he 
thereby regained a clear title to the property. It is hard to see 
how this deed to the daughter was other than a testamentary 
disposition, since the father kept complete control over the 
disposition of the property until his death; the daughter to enjoy 
it only after he died and if he failed to dispose of it. However, 
this case did not come up upon the issue of the daughter’s title, 
but upon the father’s right to convey. 


Contracts to Will 

If a person agrees, for consideration, that he will leave his 
property in a certain way, such a contract is valid and enforce- 
able.*® Of course, the contract must be clear, certain and unam- 
biguous.*4 If one promises another “as much as any relation 
I have on earth”, or that while the testator lived his niece should 
have a good home, and at his death she should be provided for 
so that she should never want as long as she lived, or that he 


4© Shackleton v. Sebree, 86 III. 616; Bogan v. Sweringen, 192 IIl. 454, 65 
N. E. 426. 


47 Wilson v. Carrico, 140 Ind. 533, 40 N. E. 59. 

*S Renehan v. McAvoy, 116 Md. 356, 81 A. 586; Buchwald v. Buchwald, 175 
Md. 115, 199 A. 800; Earl v. Davis, 3 Md. Ch. 230; Carey v. Dennis, 13 Md. 1. 

49 Berank v. Caccimaici, 157 Md. 144, 145 A. 369. 

5° Harman v. Hurst, 160 Md. 96,153 A. 24. 

51 Messick v. Pennell, 182 Md. 531, 35 A. 2nd 143. On escrow see 54 LRA 
865-910, 9 LRA (N. S.) 224. 38 LRA (N. S.) 941-947( Ann. Cas. 1917 C. 964. 

°2 Renehan v. McAvoy (supra note, 48). 

52“__ (Supra note 50). 

°3 White v. Winchester, 124 Md. 518, 92 A. 1057. 

> Mundorff v. Kilbourne, 4 Md. 459. 
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would provide for another as he would for his own children, 
such agreements are too indefinite to be enforced.*> Like any 
valid contract, there must be consideration. A mere promise is 
not a contract.*¢ 


A definite contract to make a will in favor of another, will, 
however, be enforced.** The statute of frauds dictates that a 
contract to convey land or an interest therein must be in writing. 
This is true of a contract to make a will of land.®°8 However, 
as in other contracts involving land, part performance will take 
such a contract out of the operation of the statute of frauds, 
and make writing unnecessary. In Nichols v. Reed,®® a man 
agreed to leave his home and live in the home of the decedent. 
He also persuaded his wife to give up her position and care for 
the decedent. In consideration, the decedent orally promised 
to leave his home to the husband. It was held that this agreement 
was for consideration, and partly performed by special services 
rendered to the decedent. It is also true that if an oral con- 
tract to will land can be proved, but was invalid under the statute 
of frauds, or if no specific thing was contracted for, but there 
was simply a contract to convey by will, suit may be brought 
on the common counts and compensation awarded on a quantum 
meruit basis.&° | 


If a contract to make a will in favor of a certain person is 
broken, and a different will is made, probate of the second will 
cannot be denied—it is still the will of the decedent ;*! but the 
promisee may either sue the personal representative at law to 
recover damages against the estate for breach of the decedent’s 
contract,°2 or may proceed in equity to compel the parties taking 
the legal title to convey to him the property which he would have 
_ taken had the will been made in compliance with the contract.®* 
In Haines v. Haines,*? the heirs were declared to be trustees for 
the benefit of the person with whom the contract was made. In 
O’Hara v. O’Hara,** equity appointed a trustee to make the 
conveyance. ; a 


55 Page, Wills, p. 84; Cover v. Stem, 67 Md. 499, 10 A. 231. 
“* idem. 

57 Wilson v. S. D. & Tr. Co., 188 Md. 245, 37 A. 2nd 32. 

°S Semmes v. Worthington, 38 Md. 298. 


59 186 Md. 317, 46 A. 2nd 695. See also Fitzpatrick v. Michael, 177 Md. 
248.9 A. 2nd 639; In re: Gredler’s Estate, 65 A. 2nd 404 (Pa.). 


60 Grant v. Curtin, 199 Md. 3638, 86 A. 2nd 495; Day v. Washburn, 76 N. H. 
203, 81 A. 474, 41 LRA (NS) 246-248. 


‘t Sumner v. Crane, 155 Mass. 483. 29 N. E. 1151. 
62 Lisle v. Tribble, 92 Ky. 304.175 W. 742. 

“3 Hoffman’s Estate, 161 Pa. 331, 29 A. 33. 

646 Md. 435. 

65 185 Md. 321, 44 A. 2nd 813, 163 ALR 1444. 
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One cannot sue the promisor on his promise to make the will, 
because he has until his death to fulfill it. The statute of 
limitations begins to run at the death of the testator.66 But if 
he makes a conveyance inconsistent with the contract, or some- 
thing similar, he can be sued within his lifetime.*7 Also, if one 
makes a contract to execute a will in another’s favor, and does 
so, but the will is revoked, or annulled after contest, the revoked 
will may operate as a contract.68 | 


There may also be a contract not to make a will; and if, after 
such a contract, a will is made, a trust will be imposed on the 
beneficiaries to satisfy the terms of the contract.®° 


It is so easy to allege that one contracted with another to leave 
him his property, that such contracts are viewed with distrust, 
and evidence must be very strong;’® nor can the alleged bene- 
ficiaries be witnesses to testify as to the existence of such a 
contract. It must be proved by other means (Md. Code, Art. 35, 
Sec. 1). 


If the contract to will is void, the will made in pursuance of 
such contract is also void.71 7 | 





86 Lawson v. Mullinix, 104 Md. 156, 64 A. 938. 


87 Soho v. Wimbrough, 145 Md. 498, 125 A. 767; Schaffer’s Estate, 205 Pa. 
145, 54 A. 711. A bill quia timet brought in Duvale v. Duvale, 54 N. J. Eq. 
581, 40 A. 440. 


“A Soho v. Wimbrough (supra. note 67); Bradley v. Bradley, 119 Md. 645, 
87 A. 390. oo 


6° Taylor v. Mitchell, 87 Pa. 518; Dicken v. McKinley, 163 Il. 318, 45 N. E. 
134. 


70 Weaver v. King, 184 Md. 283, 40 A. 2nd 511. 
"1 Hughes v. McDaniel, 98 A. 2nd 1. (Md.). 
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CHAPTER XIV 
COMMENCING THE ADMINISTRATION 


Administration is the handling of an estate by a duly qualified 
representative of the deceased called the “personal representa- 
tive.” Personal representatives are of two kinds—executors and 
administrators. The executor operates by authority given him 
in a will; the administrator operates by authority of the Orphan’s 
Court, when there is no will, or when the named executor can- 
not or does not serve. Since their duties are similar, however, 
the term administrator will be largely used for both, as embrac- 
ing all who administer estates. 


Necessity for Administration 

- Courts have differed as to whether or not administration is 
necessary, especially when a person has left no will and no debts,, 
and the relatives are agreed as to how the property should be dis-: 
tributed. An Iowa case! Says, “where there are no debts and 
the property of an estate is such that it can be divided and the 
persons entitled thereto agree upon a division thereof, there is 
nothing either in law or reason to prevent them from settling 
and distributing the estate without the appointment of an ad- 
Ministrator.” A Massachusetts case? says, “A will without pro- 
bate is of no avail; with the probate it is conclusive in any action 
at common law, in which the question of a devise may arise.” 
And a California case,? “Before a will can be read in evidence 
in support of a title under it, the party seeking to introduce it 
must show that it has been regularly admitted to probate.” A 
Washington case4 holds, “One of the purposes of administration 
is the payment of the debts of the deceased and the barring of 
claims against the estate. A mere statement or affidavit that 
there are no such claims cannot establish that fact. Such fact 
can only be established by due course of administration.” Some 
states (as Texas and Florida) have statutes that administration 
shall not be granted unless there is necessity for it. Other states 
(as Arizona, Idaho, Washington) provide by statute that a 
testator may provide in his will for a distribution of his estate 
without formal administration. 


'Heins v. Vawter, 222 Iowa 714, 

2 Dublin v. Chadburn, 16 Mass. 433. 

8 Castro v. Richardson, 18 Cal. 478. 
#In re: Collin’s Estate, 102 Wash. 697. 
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There is no statute in Maryland which says that an estate must 
be formally administered; there is good evidence, however, to 
lead to the conclusion that it must. There is a “Small Estates 
Act”? which provides an inexpensive means of administering 
estates of less than $500. There are also cases, which state that 
administration is indispensable to the derivation of title to the 
personal property of the deceased, and that heirs are not en- 
titled to their distributive shares unless an administrator has 
been appointed.® Cecil v. Rose® points out that administration 
is necessary in order to vest in legatees and next of kin complete 
title to the property. Without administration legatees and de- 
visees cannot pass clear title, creditors are not protected, in- 
heritance taxes may be evaded, and debts owned by the de- 
ceased may be paid to the wrong parties without personal pro- 
tection to the one paying. 


The Orphans’ Court 


The body charged with probate of wills and granting of. ad- 
ministration, is the Orphans’ Court, of which there is one in each 
county and in Baltimore City. It consists of a chief judge and 
two associate judges. If there is no business to be transacted, 
one judge may open the court and close it; or any two judges 
may transact business. If two judges are disabled, one judge 
may transact business with consent of the others. 


The powers of the Orphans’ Court are, however, strictly limited 
by statute.“ “The court shall have full power to take probate of 
wills, grant letters testamentary and of administration, direct 
the conduct and accounting of executors and administrators, 
pass such orders as in their discretion may be required in the 
course of the administration of estates, for the transfer of per- 
sonal property, both tangible and intangible, the title to which 
is not in dispute, superintend the distribution of the estates of 
intestates, secure the rights of orphans and legatees, and ad- 
minister justice in all matters relating to the affairs of deceased 
persons and of persons found to be dead pursuant to the Uniform 
Absence and Evidence of Death and Absentee’s Property Act.’’8 
It may administer oaths.® It can determine who are legatees.1° 


_ 5 Smith v. Dennid, 33 Md. 442; Hagthorp v. Hook’s Adm’rs, 1 G. & J. 270; 
Sykes v. Hughes, 182 Md. 396, 35 A. 2nd 132; Rockwell v. Young, 60 Md. 563; 
Schaefer v. Spear, 148 Md. 620, 129 A. 828. 

617 Md. 92. 
~ 7 Art. 98 Sec. 284. Inasmuch Mission v. Mercantile Tr. Co., 184 Md. 234, 
40 A. 2nd 500; Baldwin v. Hopkins, 171 Md. 100, 187 A. 884. 

8 Art. 93. Sec. 254. 

9 State v. Mercer, 101 Md. 540, 61 A. 220. 

10 Estate of Childs v. Hoagland, 181 Md. 550, 30 A. 2nd 766. 
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It has no authority to administer a continuing trust.1) In mat- 
ters of probate and administration, its jurisdiction is ex- 
clusive.1" It has “no jurisdiction to determine the force and 
effect of erasures, or interlineations in a will whose text has been 
established, or the operation and effect of the will on the right 
of disposition.”11" 

The Orphans’ Court is a court of record, and has its own seal. 
It may remove guardians of infants’ estates.12. It may summon 
witnesses, and punish for contempt if they do not appear. If 
they refuse to testify, it may sequester their estate; or if they 
cannot be found after two non-ests it may attach any goods they 
may have in the state.1* It may direct how money shall be in- 
vested. If it finds that anyone is concealing any of the decedent’s 
assets, it may attach his property. It may revoke letters!4 and 
remove executors!® and administrators. It may arbitrate be- 
tween parties in interest, and may hear and decide caveats.!¢ 
In some states this court is called the Court of Probate, or 
Surrogate’s Court. 


The Register of Wills 


An important figure in the administration of estates is the 
Register of Wills. It is his duty to attend the sessions of the 
Orphans’ Court, to make entries of all proceedings, issue sum- 
monses, and give out certified copies of wills. Immediately upon 
the probate of a will, he must send registered letters to all 
legatees and devisees,!* informing them of the fact of probate, 
and of their being mentioned in the will. He must keep a docket 
in which he records every step in the process of administration, 
until the administration is complete. He must submit an annual 
report to the Comptroller, and he often is called upon to audit 
estate accounts.'8 During the recess of the court, he has added 
powers. He can then probate wills,!® providing it is proved that 


11 Hagerstown Tr. Co., Ex’ers of Mealy 119 Md. 232, 86 A. 982. 
11° Bradley v. Bradley, 119 Md. 645, 87 A. 390. 

11” idem. 

12 Arts 93: Sec.’ 259. 

43 Art. 93. Sec. 260. 

14 Dalrymple v. Gamble, 66 Md. 305, 7 A. 683, 8 A. 468. 


15 Jones v. Harbaugh, 93 Md. 282, 48 A. 827; Carey v. Reed, 82 Md. 396, 33 
AY633: 


16 For a good summary of O. C. jurisdiction see Redwood v. Howison, 129 
Md. 577, 99 A. 868. 


17 Art. 93: Sec. 288. 
18 Art. 93. Sec. 297. Fetting v. Flannigan, 185 Md. 499, 45 A. 2nd, 255, 174 
LR 301. 


19 Art. 93. Sec. 294. 
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those relatives who can conveniently be given notice have been 
served therewith, and no caveat has been filed. He can also grant 
letters. Sec. 387 of Article 93 provides that a testator may file 
his will with the Register of Wills for fifty cents. He puts it into 
an envelope, on the outside of which he writes his name, the date 
of the will, the date it was delivered to the Register, and the per- 
son to whom it shall be delivered in event of his death. He can 
get it out at any time by giving a receipt for it. 


Administration of Small Estates 
Automobiles 


The Maryland statutes provide that some estates need not be 
formally administered. Article 98, Sec. 255, states that if a 
person leaves nothing but an automobile, then, upon proof that 
all taxes and debts of the deceased have been paid, the Com- 
missioner of Motor Vehicles will transfer the title to the person 
entitled thereto, and will refund the license fee for the unused 
portion of the year, and no formal administration will be neces- 
sary. No value is mentioned. 


' Boats 


Article 98, Section 256 provides that if a person dies leaving 
nothing but a boat the U. S. Collector of Customs may pass title 
to the boat, providing it is proved that the deceased left no debts 
or taxes outstanding (or that they have been paid) and if the 
value of the boat does not exceed $500. 


Estates Less Than $500 


Article 93, Section 156 is the ‘Small Estates Act.” It has to 
do with estates of personal property only, and to the value of 
$500 or less. If a person dies leaving $500 or less in personal 
property only, the one who would be entitled to administer shall 
file a petition stating: (1) the time and place of death, (2) the 
known heirs, (3) the known creditors, (4) the known assets, (5) 
that the petitioner has made diligent search for other assets 
and debts, (6) that said assets do not exceed $500, (7) that no 
legal process is pending against the deceased. 

The court will then pass a preliminary order that no formal 
administration is necessary, and direct a notice to be published 
just once, informing creditors to file their claims within thirty 
days. At the end of thirty days the petitioner files under oath a 
statement that notice has been published, the time has expired 
and there are no creditors—or if there are any, they are named 
with the amounts owing. The court will then pass a final order 
directing the payment of any debts (including the widow’s 
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allowance) and that the rest of the property be paid to the ad- 
ministrator to distribute. If there is a spouse, the spouse will 
get it all. If there is no spouse, but there are children, the chil- 
dren will get it all—and if there are neither spouse nor children, 
the next of kin will get it all. The administrator does not need to 
post bond, and the entire cost of administration is only four 
dollars. : 

If, between the preliminary and the final order, more assets 
are discovered which swell the estate to more than $500, the final 
order will not be passed, but the estate will have to be admin- 
istered in the regular way. If, after the final order, other assets 
are discovered which do not raise the estate to over $500, the ad- 
ministrator will file another petition under this section. If, how- 
ever, the final order has been passed, then the estate is swelled to 
more than $500, the order will not be vacated, but the surplus 
property will have to be administered in the regular way. 

By a 1951 amendment to the Small Estates Act, if the funeral 
expenses of an estate are as great as or in excess of the amount 
of personal property left by the intestate, no preliminary order 
is needed, but a final order may be passed immediately. | 


If a member of the armed forces dies in the service, whose 
assets consist only in compensation due from the United States, 
an administrator need publish notice to creditors only once, file 
a statement that the deceased died in active service and left 
only the compensation due, and file vouchers for payments and 
releases from beneficiaries. No inheritance tax will be required, 
and no such administrator may collect any commission for his 
Services (Art. 93, Sec. 7). 


First Steps 


When a person dies, those close to him are supposed to make 
a diligent search to see if he left a will. Article 93, Sec. 369, — 
states that it is lawful for any person who has such will to open 
it and read it to the near relatives; and then immediately there- 
after he should deliver it to the Register of Wills, who will make 
a copy of it for the record and keep the original until time for 
it to be probated. Section 370 says that it is unlawful for a 
person to wilfully neglect to turn over the will to the Register 
of Wills, and that if he wilfully so neglects for three months, 
he shall be liable for a fine. Ifa person applying for administra- 
tion has an idea that there is a will, and who has it, he may 
describe it, or the circumstances under which it was made, and 
ask that the person having custody of it be summoned by the 
court. Even though the testator left no assets, the will must be 
delivered by the person who has it to the named executor or 
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Register of Wills. One who steals a will or codicil may be 
criminally punished for larceny under the criminal code.2° A 
tort action may lie against one who supresses or destroys a will. 
The measure of damages is equal to the amount of the legacy or 
devise.?! 

The executor goes to the Orphans’ Court and asks for letters 
testamentary, or if there is no will, the one entitled to admin- 
ister asks for letters of administration. If the court is not in 
session, he may ask this of the Register of Wills. 


Other things may require immediate attention. All the papers, 
memoranda and records of the decedent should be examined to 
find any will or codicil, insurance policies, or deed to a cemetery 
lot. If necessary, a court order should be obtained to open any 
safe deposit boxes. Any life insurance policies should be turned 
over to the beneficiaries, so they can file proof of death. The 
post office department, banks and brokerage firms, if any, 
should be notified of the death. A bank will stop payment on 
all checks presented after such notification. Jewelry, securities, 
or valuable property of any kind should not be left lying about, 
but put into safe custody. Property which is highly perishable 
- may be sold immediately without authority of the court. Fire 
insurance policies should be checked, and the company notified 
of the death of the insured. If the Department of Internal Reve- 
nue is notified, they will send instructions regarding the income 
tax. 


Application for Letters 


There is no law in Maryland requiring applications for letters 
to be in writing,22 but in Baltimore it is a rule of the court,” 
and in the counties it is customary. The court has forms for such 
applications. The application contains (1) name and residence 
of deceased, (2) date of death, (3) fact that he died intestate, 
(4) that he left property, (5) amount of property, (6) names of 
those entitled to inherit, (7) request for appointment. 

If there is a will, the application contains all the above items 
(excluding No. 3) and in addition: (1) description of the will, 
(2) statement as to whether will relates to real or personal 
property or both, (3) reasons for probating it in that court, 
(4) proof of the court’s jurisdiction, (5) specific persons to be 
summoned, with addresses. 

Letters may be granted on an estate which consists of real 


20 Art. 27. Sec. 408. 

21 Dublin v. Baily, 172 N. C. 608, 90 S. E. 689. LRA 1917 B. 556. 
22 Savings Bank of Balto. v. Weeks, 110 Md. 77, 72 A. 475. 

28 Rules of Orphans’ Ct. of Balto. No. 26 ERD 157, folio 617. 
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property only; and no one need take title to such property until 
notice has been given to creditors. If the owner has been dead 
twelve years, however, no notice is necessary.*4 The principal 
purpose in granting letters on real property is that creditors 
may be given notice,25 so that an innocent party who purchases 
the property may be protected. If the decedent has been dead 
twelve years, the purchaser is protected without such notice.25* 


Time 

Regarding intestate estates, Article 93, Sec. 19 says, ““No such 
administration shall be granted until at least twenty days after 
the death of the supposed intestate, and at least seven days after 
application therefor.” The courts, however, have construed this 
to apply only in those cases where there was ground for doubt 
as to the intestacy. In practice the court seldom, if ever, refuses 
to grant letters before the time specified in the statute.26 There 
is no statute of limitations as to the time within which a will 
must be probated.?* It is also true that an intestate estate may 
be administered at any time. 


Place 


In the case of wills, primary administration will be granted 
only at the domicile of the deceased.28 This is true regardless 
of where the testator died.29 

In cases of intestacy, however, the statute is codified in Article 
93, Sec. 17: “Whenever any person shall die intestate, leaving 
in this state any personal estate, letters of administration shall 
be granted in the Orphans’ Court (1) of the county wherein 
was the party’s mansion house or residence, (2) or in case he 
had no mansion house or residence within the state, then in the 
county where the party died, (3) and in case the party neither 
had mansion house or residence or died within the state, letters 
may be granted in the county wherein lies or is supposed to lie a 
considerable part of the party’s personal estate.” 


Notice 


Before letters of administration can be granted, the following, 
by statute, must be notified if within the state: widow, children, 





“4 Art. 93. Sec 119. McHugh v. Martin 198 Md. 173, 81 A. 2nd 623. 
°° Seaman v. Seaman, 141 Md. 1, 118 A. 120. 
“°° VanBibber v. Reese, 71 Md. 610, 18 A. 892. 


26 Williams v. Addison, 93 Md. 41, 48 A. 458; Burgess v. Boswell, 139 Md. 
669, 116 A. 457; Kaiser v. Elbersberger, 179 Md. 417, 19 A. 2nd 401; 133 ALR 
1479. 


27 Neal v. Charlton, 52 Md. 495. 
°S Harding v. Schapiro, 120 Md. 541, 87 A. 951. 
29 Schultz v. Houch, 29 Md. 24. 


170 WILLS AND ADMINISTRATION IN MARYLAND 


grandchildren, parents, brothers and sisters (Art. 98, Sec. 35, 
36). The word husband is not in the statute, but the court in 
Silverwood v. Farnum*” said that husbands must be notified. If 
these relatives are not within the state, however, they are not 
entitled to notice.2! Nieces are not in the list of those who must 
be notified. In Williams v. Addison,?2 a niece would have been 
entitled to administer, but, because she was not given notice, 
letters were granted to a creditor. The court refused to revoke 
the letters, because a niece is not entitled to notice. It is not 
necessary that the notice be given in any formal manner.®? 
If the interested parties join in the application for letters of 
administration, or sign waivers, no notice is necessary.*4 In 
case of a will, if any of the principal beneficiaries are in court, 
probate of the will cannot be contested for lack of notice.?® 
A misrepresentation as to who are the next of kin, however, thus 
preventing notice to them, will cause the letters given to be 
revoked, although the misrepresentation is innocent.35" Only 
when no relatives are present must it appear that notice was 
_ given.'6 


Kinds of Administrators (See Art. 93, Sec. 66-88) 


‘The person who administers an estate when there is no will 
is called an administrator, and the person who administers an 
estate when there is a will is called an executor. 


Cum Testamento Annexo 


If the executor named in a will is dead when the testator dies, 
or refuses to act as executor, or is unable to do so, the court 
will appoint an executor “cum testamento annexo’—or “with 
the will annexed” (generally abbreviated Administrator C.T.A). 
Such letters may also be granted if the executor named in the 
will does not take steps to have the will probated, nor attend 
the probate, nor file a bond, nor file copies in other counties 


*0 180 Md. 15, 22 A. 2nd 444. 

“1 Horton v. Horton, 157 Md. 127, 145 A. 355. 

32.93 Md. 41, 48 A. 458. 

33 Silverwood v. Farnan (note 30); Stanley v. S. D. & Tr. Co. 88 Md. 401, 
41 A. 790. Parker v. Leighton, 131 Md. 407, 102 A. 552. 

*4 Dorsey v. Dorsey, 140 Md. 167, 116 A. 915. 

85 Linthicum v. Linthicum, 186 Md. 165, 46 A. 2nd 307. Art. 93. Sec. 374, 
375.. In Pilert & Pielert, 96 A. 2nd 498, the court intimates that if notice 
can be conveniently given to those outside the state, it should be done. See 
also 102 A. 2nd 295. 

*5" Watkins v. Barnes, 102 A. 2nd 295. 

86 Snyder v. Snyder, 142 Md. 290, 120 A. 710; Lederer v. Johannson, 124 
Md. 453, 92 A. 1053; Parker v. Leighton, 131 Md. 414, 102 A. 552. 
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wherein the deceased had property.** In granting letters C.T.A. 
the widow is first preferred, then the residuary legatees, and a 
male is preferred to a female.38 


De Bonis Non Cum Testamento Annexo 


If, after becoming executor, the person dies, or for some other 
reason ceases to act, the courts will appoint an administrator 
“de bonis non cum testatmento annexo’’—or “of goods not admin- 
istered, with the will annexed (abbreviated C.T.A. d.b.n.). 


De Bonis Non? 


If an administrator of an intestate dies before administration 
is completed, or is removed from office, the court will appoint an 
administrator “de bonis non.” Of course the designation, “cum 
testamento annexo” could not be used in such case since there 
is no will. The question as to whether the administration has 
been completed or not has arisen in some cases.?° In no case can 
an executor of an estate become administrator C.T.A. d.b.n. of 
the estate of which the deceased whose estate he administers 
was the executor.‘ In other words, he cannot complete adminis- 
tration of an estate the administration of which was begun by 
the person whose executor he is. But he must render an account. 
An administrator d.b.n. cannot sue the former administrator 
for waste. Only creditors or legatees can do so.+8 


Ad Collegendum‘+ 


If the executor is absent, or if the administrator cannot be 
appointed immediately, the court may appoint an administrator 
“ad collegendum” for the purpose of collecting the assets and 
making inventory of the property. He does not take title to the 
goods, but merely collects and holds them for the executor or 
administrator to be appointed; and for his trouble, he is entitled 
to 3% commission on debts actually collected, or 2% of the 


personal inventory. This is in addition to the regular executor’s 
commission.?5 





33 -Art. 93..Sec. 46. 
38 Art. 93. Sec. 37. 
39 Art. 983. Sec. 76-81. 


*° Murray v. Conley, 124 Md. 218, 92 A. 476. In re: Schulz’ Estate 98 A. 
2nd 176 (N. J.). 


*1 Gavin v. Carley, 55 Md. 536. 

+? Baker v. Bowie, 74 Md. 467, 22 A. 138. 

43 State v. Fid. and Deposit Co., 100 Md. 256, 59 A. 735. 
44 Art. 93. Sec. 66-72. 

45 Renshaw v. Williams, 75 Md., 508, 23 A. 205. 
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Durante Minoritate*® 


If a named executor is under age when the testator dies, the 
court will appoint an administrator “durante minoritate” to 
serve until the executor shail become of age. 


Pendente Lite*: 


In event of a caveat being filed before letters are granted, an 
administrator “pendente lite” will be appointed—not to defend 
the will, but to hold the estate together pending the litigation.** 
The court may appoint to that office the person named as exec- 
utor in the will, or the largest legatee, or the person who would 
be entitled to administer the estate in case of intestacy.*9 Under 
no circumstances can the court appoint an administrator pendente 
lite after letters have been granted to an executor.°° Bagby 
says that if this were done, “‘the greatest confusion would ensue, 
there being two opposing fiduciaries, both clothed with the power 
of administering at the same time” ;>! and from such action an 
appeal lies to the Court of Appeals.®2 The grant of letters of 
administration acts as a revocation of letters pendente lite.*2* 


Ad Litem 


The Maryland Code does not provide for this designation, but 
the term appears in the cases. The Code lumps the powers of 
an ad litem administrator under those of Pendente Lite. In fact, 
he may be called a special Pendente Lite. He is sometimes 
called upon as an attorney to defend the will, “to the extent that 
he in his independent judgment, shall deem proper to secure 
its admission to probate, if that is attainable on full and fair 
investigation.’’** His authority is limited to the conduct of the 
suit, and is for no other purpose. He is often appointed when 
there are contingent remaindermen involved, some of whom 
may not yet be in being, in order to represent them. Usually the 
executor named in the will will be chosen.*! If he acts in both 





 Art..93. Sees-73. 

Art. 93. Sec. 74, 75. 

's Harrison v. Clark, 95 Md. 308, 52 A. 514. 
is ar 93. oa 74. Hanna v. Munn, 3 Md. 230; Lewis v. Logan, 120 Md. 
329, 87 A. 750. 
Grill v. O'Dell, TT, Md. 64, 73 A. 876; Munnickhuysen v. Magraw, 35 Md. 
29; Pacy v. Cosgrove, 113 Md. 320, 77 A. 1114; Tatum v. Wright, 139 Md. 30, 
114 A. 836. 
—*! Exec. and Adm’rs, p. 75. 

*2 Custis Estate v. Piersol, 117 Md. 170, 83 A. 87. 

52% Michael v. Smith, 124 Md. 116, 91 A. 762. 

53 Wriedenwald v. Burke, 122 Md. 157, 89 A. 424. 

54 Renshaw v. Williams, 75 Md. 498, 23 A. 905. 
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capacities, he may be compensated for both.*> An infant without 
a guardian or an absentee should always be represented by an 
administrator ad litem.>¢ 


De Son Tort 

If a person should, without authority, take over the adminis- 
tration of the estate, he is called an “executor de son tort”, and 
will be held accountable to the duly appointed administrator, but 
will receive none of the benefits of the office. He may be required 
to account in equity under a prayer for general relief57 and must 
pay all other creditors before he can be paid. If, however, he can 
show that he acted in good faith, and acted under color of title, 
he will not be held to be an executor de son tort.°8 Such actions 
as taking possession of assets, paying debts therefrom, or con- 
tinuing the decedent’s business have been held to be actions 
de son tort. 


Co-Executors 

Sometimes it happens that a person names two or more exec- 
utors. These are called co-executors, and they act as an entity, 
and not as individuals. If one dies, all his interest passes to the 
others.*® In any action that calls for discretion, such as sales 
of realty, suits, carrying on a business, selecting counsel, voting 
stock, etc., all must act together. In Spencer v. Ragan,®° a decree 
was reversed because only one of the co-executors was made 
a party. If, however, the action is simply ministerial, one may 
act for all. Thus, one may sell or assign a note payable to the 
decedent, or release a debt, or sell personalty. He may not, 
however, by borrowing money, bind his co-executors. One co- 
executor, or administrator, is responsible for the acts of the 
others, for they have joint and entire authority. Therefore, 
the court has no power to appoint a co-administrator without 
the consent of the administrator first appointed. Co-adminis- 
trators are not responsible to one another, but each is responsi- 
ble to the beneficiaries.61° A contract by one co-executor to 
renounce his right to letters in favor of the other co-executor 
in consideration of being paid half of the commissions was 
upheld in Ohlendorf v. Kanne.°2. The court may not remove co- 





°5 Friedenwald v. Burke (supra note 53). 


°6 Gradman v. Gradman, 182 Md. 293, 34 A. 2nd 433, 36 A. 2nd 532. 
Sera Tr. Co. v. Coyle, 133 Mad. 348, 105 A. 308. 


°S Baumgartner v. Haas, 68 Md. 343, 11 A. 588. 
°° Crothers v. Crothers, 123 Md. 603, 91 A. 691. 
60 9 Gill 482. 

°1 Beall v. Hilliary, 1 Md. 196. 

72 66, Md, 495,.8 A. 35), 
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executors or co-administrators because of their failure to agree. 
If they go on a joint bond, each is liable for the maladministra- 
tion of the others. However, if one obtains a secret profit, or 
misapplies the property without knowledge of the other, the 
innocent party will not be liable.*? One co-executor is not liable 
for the neglect or misconduct of the other, unless he assents 
thereto.*+ If one dies, the duty of stating the account evolves 
on the other.** One joint administrator, if he fears he will 
suffer because of the neglect or misconduct of the other, may 
petition the court for his removal.6¢ He cannot sue his co- 
administrator.** A testator may by will provide for different 
executors for different countries, or for different parts of his 
estate in the same country.®® 


Ancillary"® 


A foreign secondary administrator is known as an Ancillary 
administrator. If the decedent has assets in another state, his 
administrator cannot by virtue of his domicilliary letters go 
into that other state and collect his assets, but may, if the state 
allows it, obtain ancillary (or secondary) letters. Also, if the 
principal administrator finds it inconvenient to go into the 
foreign state, he may ask that an ancillary administrator be ap- 
pointed there. Local creditors, also, may insist that a local 
administrator be appointed for their benefit, so that they will 
be paid before any money goes to foreign creditors or foreign 
administrators; or the particular foreign state where the prop- 
erty is may not recognize non-resident administrators, in which 
case also, an ancillary administrator who is a resident of that 
state will have to be appointed. The local administrator collects 
all assets, pays off all local debts and taxes, and then, by order of 
court, forwards the balance to the principal administrator.” 
In Megehee v. Megehee this was not done. In that case, there was a 
dispute as to whether to send the money to South Carolina or 
North Carolina. Maryland did neither, but distributed it ac- 
cording to the laws of this state. This was because each of the 
states claimed a principal administrator. 

Ancillary letters may be issued before domiciliary administra- 
tion has been granted.*! 


. % Wlodarek v. Wlodarek, 167 Md. 556, 175 A. 455. 
'' Gardner v. Hardy, 13 G. & J. 365. 
‘5 Crothers v. Crothers, 123 Md. 6038, 91 A. 691. 
‘6 Flaks v. Flaks, 173 Md. 358, 196 A. 116. 
- &7 Beall v. Hilliary, 1 Md. 197; Hanson v. Hanson, 14 Md. 14. 
‘8 Hunter v. Bryson, 9 G. & J. 483. 
6 Art. 98. Sec. 82-88. 
7© Williams v. Williams, 5 Md. 467; Casilly v. Meyer, 4 Md. 1. 
71 Re: Magura’s Estate, 88 A. 2nd 291 (N. J.) . 
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There are certain rights given to foreign executors and ad- 
ministrators in Maryland. In the first place, a person who has 
been given letters in the District of Columbia does not have to 
take out ancillary letters in Maryland, but may maintain any 
actions in any of the courts of this state by virtue of his District 
letters.72 

If a person in another state owned stocks or bonds of this State 
or of this City, or any stock company, or bank here, and dies, his 
executor can take title to them as if he had been appointed as 
administrator in this State.73 


If a foreign executor knows of money the decedent had in a 
bank here, he may send for the money, enclosing a copy of his 
letters, and, of course, if the bank will send him the money, he 
will not have to take out ancillary letters. Banks must be very 
careful here, however, to see that there are no local creditors— 
for if there are, these creditors may sue the bank for letting the 
money go out of the state. If a bank transfers money to a foreign 
executor without seeing that the inheritance tax has been paid 
to this state, it is liable to a substantial fine. However, in the 
case of Bank v. Sharp,74 the principal administrator wrote the 
bank for the account. The bank did not know what to do so it 
took the case to court. The court held that the bank would be 
fully protected in giving up the money, provided no personal] 
representative had been appointed in Maryland at the time the 
money was paid, and the Maryland inheritance tax had been 
paid, and notice given to possible creditors. (Perhaps, also, a 
safety precaution in such a situation would be to compel the 
foreign executor to post a bond). 


Sometimes a question arises as to whether money should be 
distributed here, or forwarded to the administrator in another 
state. This is entirely within the discretion of the Orphans’ 
Court. Maryland creditors must be protected at all events.75 


By Art. 21, Sec. 103, a foreign executor may sell land in this 
state and the deed of conveyance shall be good provided an 
authenticated copy of the will shall be recorded in the county 
where the land lies, and provided the executor had authority 
given him in the will to sell the property. He does not have to 
report the sale to the Orphans’ Court of Maryland. But by Art. 
93, Sec. 119, no one will be compelled to take title to the land of 
a decedent, unless notice of the sale has been given to creditors. 


12 Art. 98. Sec. 82: 
73 Art. 93. Sec. 83. 
7453 Md. 521. 
con Hunter v. Bryson, 5 G. & J. 483 ; Dalrymple v. Gamble, 66 Md. 298, 7 A. 
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Where, however, the owner of such property has been dead 
twelve years, no notice is necessary. 

As a general rule, a foreign representative has no power to 
sue outside his own state. But if a foreign representative enters 
into a contract within this state he can enforce the contract and 
sue on it here (not on the decedent’s contract, but his own). For 
example, in Von Ligen v. Field,‘* the German Consul had given 
an advancement to Mrs. Field; but when the estate in Germany 
was settled, he found that she had been overpaid. He was 
allowed to sue here for over-payment, because it was interpreted 
as being his own contract. Also, an assignee of a debt may sue 
here.?* A District of Columbia executor is not considered a 
foreign executor in Maryland.‘ 


The Maryland courts have held that if a foreign representative 
cannot sue here, neither should he be sued here.7® In Roberts v. 
Roberts, the Maryland court refused to entertain a suit against 
a foreign executor on errors in his account stated in the probate 
court of another state, and for dereliction of duty in the foreign 
administration. 


The principal and ancillary administrators are not co-admin- 
istrators. There is no privity between them.®° There must be 
assets within a state before ancillary letters will be granted. A 
claim against a resident debtor, however, has been regarded as 
sufficient assets for this purpose.8! Also, corporate stock in a 
company domiciled or doing business in the state is regarded as 
such an asset. 

There are times when two states will conflict as to whether the 
decedent was domiciled in the one state or in the other. In such 
cases, Maryland law provides that the comptroller of the state 
may, with the approval of the attorney general, make an agree- 
ment with the other state and with the executor to submit the 
case to arbitration. One or any uneven number of arbitrators 
may be chosen, and both states agree to abide by their decision. 
The expense is added to the cost of administering the estate. This 
is the “Uniform Act on Interstate Arbitration,” Art. 81, Sec. 
176 of the Maryland Code. Section 189 gives the comptroller 
power to compromise with the other state without resorting to 
arbitration. The inheritance tax is due sixty days after the 


- 76154 Md. 638, 141 A. 390. 


77 Lucas v. Byrne, 35 Md. 485; Wilkins v. Ellett, 108 U. S. 256, 2 Sup. Ct. 
641. . 


- TS Art. 93. See. 82. - 


79 Baker v. Cooper, 166 Md. 1, 170 A. 556; Roberts v. Roberts, 71 Md. 18, 
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question is settled. It has occurred, however, that two states 
have refused to arbitrate the matter. In Dorrance v. Martin,®2 
Dr. Dorrance of the Campbell Soup Company was found by both 
New Jersey and Pennsylvania to be domiciled at the time of his 
death in each state respectively. It was impossible to reach an 
agreement on the matter, so the case was taken to the Uss8: 
Supreme Court. That court refused to assume jurisdiction, so 
the estate was compelled to pay the full inheritance tax to both 
states. 


Public Administrator 

In New York and some other states, a Public Administrator is 
charged with the function of administering estates of decedents 
who die within the State, having no known relatives. 


The Grant of Letters 

Since qualifications for being granted letters of administration 
are the same as those for being granted letters testamentary®? 
_ (excepting that the executor is named in the will), they will be 
considered together. If an unqualified person is nominated in 
the will, letters C.T.A. will be granted to another.8¢ A person 
may qualify as executor although by mistake the testator has 
called him a trustee®> or administrator.*¢ 

To qualify as administrator or executor a person must be at 
least eighteen years of age.8" If granted letters between the ages 
of eighteen and twenty-one, he will be responsible for all acts 
done and contracts made in pursuance of that office, as if he were 
twenty-one.®8 

He must not have been convicted in a Maryland court of an in- 
famous crime: i.e., a crime involving moral turpitude, forgery, 
false pretense or perjury or any felony.8®9 A transcript of the 
record of conviction is sufficient evidence for this purpose. 

He must be of sound mind. One who has been adjudicated a 
lunatic cannot qualify.21 However, the Orphans’ Court has no 
jurisdiction to declare a person mentally incapable.22 Before he 


BeOS Las. G1: 

SS"Art. 93. Sec. 20. 

“4 Art. 81. Sec. 58. 

‘5 Bowers v. Cook, 124 Md. 567, 93 A. 162. 

“© Sauer v. Taylor’s Ex’rs, 184 Ky. 609. 
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can be barred on this ground, the issue must be decided under a 
writ of de lunatico inquirendo.®? It is not necessary, however, 
that he be able to read or write.% 


He must be a citizen of the United States. If he is a citizen 
of another state, he must show that the other state does not dis- 
qualify citizens of Maryland, and he must be willing to appoint a 
resident agent who is a citizen of this state to act for him.® 


If it is alleged that the applicant for letters is not a citizen of 
the United States, he will be required to prove that he is.9*¢ Non- 
residence in Maryland does not disqualify,®? unless the domicile 
of the applicant refuses to allow residents of Maryland to 
administer there.°§ 

A corporation cannot act as administrator, unless authorized 
by its charter to do so.°® 

No letters will be granted to any judge of the Orphans’ Court 
or Circuit Court or to the Register of Wills of the county wherein 
he is judge or Register, unless he is the next of kin or the largest 
creditor.1°° A coroner has no right, by virtue of his office to 
administer the goods of a person found dead in his county. 

Mere separation:does not disqualify ;1°! but an antenuptial 
' agreement relinquishing generally, and not during his life only, 
all rights in the granting spouse’s estate, will have that effect.1"? 
A separation agreement will not prevent the granting of ad- 
ministration unless the agreement specifically so provides.1% 
Indebtedness to the estate does not disqualify one from ad- 
ministering the estate.1°4 

If a person petitions for letters, and is defeated, he cannot ap- 
peal unless he gives notice that he intends to do so, and requests 
that the testimony at the hearing be reduced to writing, before 
the entry denying Me petition and ran Re of letters to 
another.105 


93 Art. 98. Sec. 62. Schaumloeffel v. Schaumloeffel, 186 Md. 280, 46 A. 2nd 
692." 


%4 Nusz v. Grove, 27 Md. 391. 
95 Art. 93. Sec. 45. 
%6 Art. 93. Sec. 61. 


7 Ehlen v. Ehlen, 64 Md. 364, 1 A. 880; Mobley v. Mobley, 149 Md. 404, 131 
A. 770. 


8 Art. 98. Sec. 45, 61. 
-% German Am. Bank v. Kopp, 182 Md. 422, 103 A. 1009. 

100 Art. 9s, mec, ao. 

1008 Jones v. Harbaugh, 93 Md. 269, 48 A. 827. 

101 Mobley v. Mobley (note 97). 

102 Edelen v. Edelen, 11 Md. 415; Ward v. Thompson, 6 G. & J. 356. 

103 -‘Willis v. Jones, 42 Md. 422; Hewitt v. Shipley, 169 Md. 221, 181 A. 345. 
104 Dorsey v. Dorsey, 140 Md. 167, 116 A. 915. 

105 Art. 5. Sec. 65, 
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In Schneider v. Hawkins,!°* the German Consul claimed the 
right to administer an estate in pursuance of a treaty between 
the United States and Germany,'°7 but the court held that this 
treaty could not prevail over the Maryland statutes regarding the 
order of granting administration. 

A testator may in his will grant power to another to name the 
administrator for his estate.1°8 


Priorities in Grant of Letters 


When there is no will, administration will be granted in a 
definite order of priorities.1° The Orphans’ Court has no dis- 
cretion in this matter, but must adhere to the priority as pro- 
vided in the statute.11° 

1. If the decedent left a Spouse" and children, the spouse or 
child shall be preferred. This does not mean that the Spouse 
shall be first preferred, then the children, but that the Spouse and 
children are equally given first preference—here the court has 
discretion.112 Of course, if the children are under age, the spouse 
only could qualify.113 Sometimes a woman will ask the courts to 
set aside a divorce decree obtained by her late husband, so that 
she can administer the estate. If property rights are involved, 
and only in such case, a divorce decree can be attacked by the 
surviving spouse. But the mere fact that the surviving spouse is 
beneficiary of a life insurance policy on the life of the deceased 
Spouse is not such a property right as to bring her within this 
rule.114 There is no priority among children based on senior- 


ity.115 The Orphans’ Court should, however, choose between 
children on the basis of merit and fitness.116 


2. If there are no children, the spouse is preferred. In Nusz 
v. Grove,!17 a widow was granted letters even though she was 
separated from her husband at the time of his death. In Hewitt v. 
Shipley,118 a husband, though separated from his wife. 





106179 Md. 21, 16 A. 2nd 861. 

107 44 Stat. 2147-2153. F 

108 Mulford v. Mulford, 42 N. J. Eq. 68, 6 A. 609. 

4109 Art. 93,. See: 21-34, 

110 Pollard v . Mohler, 55 Md. 284. : . 

111 Wife not entitled under antenuptial contract in Edelen v. Edelen, 11 Md. 
416. In Nusz v. Grove, 27 Md. 400, a wife granted letters although separated. 

an Horton v. Horton, 157 Md. 127, 145 A. 355; Bowie v. Bowie, 73 Md. 232, 
20 A. 916. 

113 Slay v. Beck, 107 Md. 357, 68 A. 573. 

114 Scheihig v. B. & O. R. R. 180 Md. 168, 23 A. 2nd 381. 

115 Bowie v. Bowie, 73 Md. 234, 20 A. 916; Kaiter v. Kaiter, 92 Md. 149, 48 
A. 712; Dorsey v. Dorsey, 140 Md. 170, 116 A. 915. 

116 Horton v. Horton, 157 Md. 127, 145 A. 335. 

117 27 Md. 391. 

118 169 Md. 221, 181 A. 345. See Phillips v. Clark, 176 Md. 578, 62 A. 2nd 
220. 
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3. Next to the spouse and children, the grandchild shall be 
preferred. 


4. If there is neither spouse, nor children, nor grandchildren, 
the father shall be preferred. 


5. Next to the father, the mother is preferred. 


6. Next to the mother, brothers and sisters shall be preferred. 
It is wholly in the discretion of the Orphans’ Court which 
brother or sister shall be appointed and is not appealable.!!° 


7. If there are none of the above the next of kin are preferred. 


8. However, among relatives in equal degree, the father’s side 
is preferred. That is, an uncle on the father’s side will be pre- 
ferred to an uncle on the mother’s side. 


9. In equal degrees, there shall be no preference between male 
and female. 


10. In equal degree, whole-bloods shall be preferred to half- 
bloods—but a half-blood that is nearer of kin shall be preferred 
to a whole-blood that is more remote. 


TH Descending relatives shall be preferred to ascending rel- 
atives—that is, a nephew shall be preferred to an uncle. 


12. None in an ascending line beyond the father, and none in 
a descending line below the grandchild, shall be entitled. That 
is, a grandparent will not be given letters, nor will a great- 
grandchild. 


13. In equal degrees, a single woman or a widow will be pre- 
ferred to a married woman. 

14. But where a married woman is entitled, she and her hus- 
band can be made co-administrators. 


15. If there are no relatives entitled to administer, administra- 
tion shall be granted to the largest creditor who may apply. In 
Kaiser v. Ebersberger,!2° the brother-in-law of the decedent paid 
his funeral expenses, and thereby became a creditor so as to be 
entitled to letters. In Barton v. Tabler,!21 an undertaker was 
allowed to administer because a bill for funeral expenses was 
owing. If, however, a person is both debtor to, and creditor of, 
an estate, he cannot obtain letters on the ground that he is a 
creditor.!22. If there are no creditors, the court may appoint a 
- stranger.'? 


_ 119 Langenfelder v.. Langenfelder, 189 Md. 88, 54 A. 2nd 312. 
120 179 Md. 417, 19 A. 2nd 701, 1383 ALR 1479. 
121 183 Md. 337, 37 A. 2nd 266. 
122 Owings v. Bates, 9 Gill 463. 
123 Schneider v. Hawkins, 179 Md. 21, 16 A. 2nd 861. 
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In determining who is entitled to administer, the court will 
inquire not as to entitlement at the time of the death of the 
intestate, but at the time of application.!24 No one may demand 
to administer an intestate estate who is not entitled to share in 
the estate.125 Lapse of time is no bar to the granting of 
letters.125* The Orphans’ Court has no jurisdiction to grant 
letters until the will has been probated.t25" 

A person may lose his right to letters of administration by 
failure to apply within the statutory time; as the whole purpose 
of testamentary law is to guard against needless delay, and to 
secure a proper and speedy settlement of the estate. If no one 
applies within a reasonable time the court will summon those en- 
titled. If they do not appear, the court will appoint such person as 
the court deems proper.'2¢ There may, however, be extenuating 
circumstances. In Silverwood v. Farnum,'27 a woman died on 
November 1, and her husband delayed until February 9 to apply 
for letters. Meanwhile they had been granted to someone else. 
The husband showed, however, that he had been traveling about 
tying up the loose ends of the estate, locating heirs, consulting 
lawyers, even spending a great deal of time in New York. In that — 
case, the court said that although he was out of the state most 
of the time, and delayed an undue length of time, it was not an 
unreasonable delay. The first letters were revoked, and he was 
allowed to administer his wife’s estate. 


Renunciation of Letters 

If one is appointed as executor, he may file a renunciation in 
writing.!28 If, however, he had done acts inconsistent with re- 
nunciation, such as probating the will, accepting letters, taking 
the oath or giving bond, he is deemed to have accepted the office 
and can no longer renounce, but must resign.129 Ordinarily, a 
renunciation of the right to administer may not be revoked. If 
it is proved, however, that the renunciation was made through 
a mistake of fact, the renunciation may be revoked.1** If the. 
mistake be one of law, however, there is no revocation of the 
renunciation.13!_ If persons are equally entitled to administer, 


124 Griffith v. Coleman, 61 Md. 252. 

125 Art. 98. Sec. 36. 

125° Neal v. Charlton, 52 Md. 499. 

'25 Bradley v. Bradley, 119 Md. 645, 87 A. 390. 
126 Art. 81. Sec. 166. 

127 180 Md. 15, 22 A. 444. 

ta Ant. 298, Sec. 4) 


129 Decker v. Fahrenholz, 107 Md. 515, 68 A. 1048. 
ae oe v. Beck, 107 Md. 357, 68 A. 573; Whiting v. Shipley, 127 Md. 115,. 


"31 Carpenter v. Jones, 44 Md. 625. 
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the court will require a renunciation to be filed by those who 
waive their right in favor of another equally entitled. However, 
in Lutz v. Mahan,'*? a son obtained letters on the allegation that 
there were no other relatives. He then obtained a renunciation 
from his brother. Subsequently, the brother repented of his 
renunciation, and applied for letters. The court revoked the first 
letters on the ground that they had been obtained through mis- 
representation. After one has renounced his right to administer 
in intestacy, if a will is found and there is no executor living, 
he may ask for letters C.T.A. in spite of his former renuncia- 
tion.13 

Although one may renounce his right to administer, he is not 
entitled to delegate this right to another. In Phillips v. Clark,1*4 
a brother tried to transfer his right to his niece, but his 
younger brother objected and prevailed. In Slay v. Beck,'** a 
man left a widow, and other relatives. The widow desired to 
appoint an attorney to take her place, but the sister objected, and 
the objection was sustained. 

After accepting the appointment, one may resign in writing; 
but must give notice of his purpose to do so, and turn in an 
account of his administration to the date of his resignation. ‘36 


The Bond 

After the granting of letters, the administrator must post a 
bond.!** This is usually for double the value of the property, 
but if obtained from a bonding company, is equal to the value of 
the property. It may be required in such bond that the ad- 
ministration account shall be kept separate from the personal 
account of the administrator, and that funds be withdrawn from 
that account only with the written consent of the bonding com- 
pany. The bond must be approved by the court, and recorded in 
the office of the Register of Wills. Anyone suing on the bond 
may obtain a copy. Even though letters are asked merely to 
clear up title to an estate years after the death of the decedent, 
bond must be given. If, in a will a testator says “without bond” 
nevertheless, the court will require the executor to post a bond 
sufficient to cover the payment of taxes and assessments.!38_ If 


182 Lutz v. Mahan. 80 Md. 236, 30 A. 645. 

133 Brodie v. Mitchell, 85 Md. 516, 37 A. 169; Emmert v. Stouffer, 64 Md. 
BB AAS 2935 GAAS Ee: 

134176 Md. 528, 6 A. 2nd 220. 

135.107 Md. 357, 68 A. 573. Also Georgetown College v. Browne, 34 Md. 
450; Stocksdale v. Conaway, 14 Md. 99. 

186 Art. 93. Sec. 52: 

137 Art. 93. Sec. 42. 

138 Lee v. Price. 12 Md. 256; Estate of Colvin, 3 Mich. 298. In Arkansas, 
Delaware, Iowa. Michigan and Maryland no executor can be exempt from all 
hond. (Rood, Wills 812). 
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distributees, in case of intestacy, request that the administrator’s 
bond be nominal, the court will] grant this.139 

If an executor named in a will is present when the will is 
probated and does not within thirty days post his bond, an ad- 
ministrator C.T.A. will be appointed in his place. If he is ill, 
however, or has other reasonable excuse, .an additional thirty days 
will be allowed, but no more. If he lives in another county, he 
will have seventy days. If he is not present at the probate of the 
will, but is in the state, he will be summoned, the summons re- 
turnable not later than sixty days from the date of servce. Then 
if he shall not appear within twenty days thereafter, letters 
C.T.A. shall be given to another. If he is out of the state, he has 
six months.14° Sometimes the Same person will be named 
executor and trustee, and will be bonded as both. It may then 
become important as to when he ceased to be executor and be- 
came trustee, if one of the bonds is sued upon.'41 If it is thought 
that the executor is wasting assets, additional bond may be re- 
quired.142 


Removal and Revocation of Letters 


Every administrator must take an oath that he will fairly and 
justly administer the estate.143 If it is found that he has failed 
to obey the court’s orders, or is wasting or mismanaging the 
estate, or is dishonest, the court wil] revoke his letters and re- 
move him from office. If he does his best, however, and acts in 
good faith, although he may be found to have made mistakes in 
such things as the filing of the inventory, or sale of property,, 
the court cannot be compelled to remove him. It is wholly within 
the court’s discretion.144 

Only the Orphans’ Court can remove an executor or admin- 
istrator. The Equity court cannot do so, although it may appoint 
a receiver for the property in his hands.145 Of course, he must 
be cited, and have an opportunity to be heard.146 Removal is 
usually a last resort.147 ; 

“Revocation of letters’ and “removal of personal representa- 
tive” have been distinguished; the term “revocation” applying 
when letters should not have been granted in the first place and’ 


139 Neighbors v. Beck, 162 Md. 362, 159 A. 748. 

140 Art..92: Sec.47, 48. 

™41 Gable v. Cheston, 51 Md. 352. 

142 Art. 93. Sec. 46. Carey v. Reed, 82 Md. 393, 33 A. 633. 

143 Art. 93. Sec. 44. 

144 F'leischman v. Kremer, 179 Md. 536, 20 A. 2nd 169. 

145 Willinger v. German Bank, 132 Md. 241, 103 A. 438. 

146 Belt v. Hilgeman-Brundage Co., 138 Md. 129, 113 A. 721. 
147 Fulford v. Fulford, 153 Md. 81, 137 A. 487. 
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“removal” being used where the appointment was proper but 
subsequent misconduct or other circumstances have occurred.!1** 


Letters may be revoked for the following reasons: 


1. When letters were granted to a stranger without notice 
to those entitled to administer.'4§ 


2. When letters were granted because of an untrue statement 
about an essential fact. Even though the statement was in- 
nocently made and the person making it would be reappointed, 
letters may be revoked.'#% 


3. For default in filing any inventory, report, statement, re- 
turn of any kind, or in fulfilling any duty, and refusing to appear 
when summoned within a reasonable time.15° 


4. For failing to file the inventory timely without showing 


| 


Sak Bish a cause.!! 


For failure to file additional inventory when PRES by the 
cbastt6! 


6. For failure to post additional bond when required.!** 


7. Selling or oun property without authority from the 
court.154 


8. For failure to return an administration account in time.!** 
9. For failure to pay taxes.156 


10. On complaint of a co-executor that he is apt to suffer 
from neglect or misconduct of the executor cited.15* 


11. For incompetency, neglect of duty or unfaithful conduct.15* 
12. For speculating with funds of the estate.15°9 


13. For collusion with creditors in refusing to defend unjust 
claims.16° 


14. Collusion with distributee’s attorney in fraudulently 
withholding money to which distributee is entitled.1%1 


M7" Atkinson, Wills (1953 Ed.), p. 624. 

'48 Wilcoxon v. Reese, 638 Md. 544; Brodie v. Mitchell, 63 Md. 543; Brodie 

v. Mitchell, 85 Md. 534, 87 A. 169. 
- 149 Tuutz v. Mahan, 8 Md. 233, 30 A. 645. 

150 Art. 93. Sec. 282. Fowler v. Brady, 110 Md. 204, 73 A. 15. 

151 Art. 93. Sec. 233. Belt v. Hilgeman-Brundage Co. (supra note 146). 

152 Art. 98. Sec. 234. Jones v. Harbaugh, 93 Md. 383, 33 A. 633. 

158 Art. 93. Sec. 46. Carey v. Reed, 82 Md. 383, 33 A. 633. 

154 Art. 98. Sec. 307. Fulford v. Fulford, 153 Md. 81, 187 A. 487. 

55 Art. 93. Sec. 3. Belt v. Hilgeman-Brundage Co. (supra note 146). 

156 Art. 81. Sec. 164. 

157 Art. 98. Sec. 268. Yakel v. Yakel, 96 Md. 244, 53 A. 914. 
158 Art. 93. Sec. 268. Daugherty v. Daugherty, 131 Md. 493, 102 A. 749; 
Haas v. Reimer, 177 Md. 571, 10 A. 2nd 705. 

159 Bates v. Revell, 116 Md. 695, 82 A. 286. 

160 Dunnigan v. Cummins, 115 Md. 295, 80 A. 922. 

161 Jones v. Harbaugh, 93 Md. 282, 48 A. 827. 
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15. When letters have been granted, then a caveat is filed, and 
the court decides against the will’s validity. 16 


16. When a will is filed after administration has been granted, 
and a qualified executor applies within thirty days.163 


17. Failure to invest or deposit money in the time prescribed 
by the court.164 


18. Using money for personal or private ventures, '5 
19. For wasting the assets of the estate.16« 
20. For concealing assets.167 


21. For going out of the state and thus neglecting duties and 
failing to respond to two non ests and registered letter.1«s 


22. Letters may be revoked temporarily because the executor 
is in military service. When he returns, however, they will be 
restored. 169 


23. Failure to pay the funeral bill when ordered to do so.16*"" 


Application for revocation of letters may be filed within the 
time, after knowledge, within which letters must be applied 
for.1*” Upon his removal, an administrator must turn over to. 
the new administrator all the assets in his hands. If he does not 
do so, his property may be attached and his bond sued upon. He 
may even be subject to a fine and commitment.!71 However, all 
lawful acts done by him before removal are valid.1*2 


Duties of the Personal Representative 


There are three primary duties which devolve upon the ad- 
ministrator and executor alike; collection of the decedent’s 
assets, payment of his debts, and distribution of the surplus to 
those entitled. Upon the executor a fourth duty evolves—getting 
the will probated—which involves defending the will in case of 
contest. The succeeding chapters will consider these duties. 


2 Clagett v. Hawkins, 11 Md. 388. 

163 Art. 93. Sec. 39. Pacy v. Cosgrove, 113 Md. 319,77 A. 1114, 

164 Art. 98. Sec. 264. 4 

*“3 Bates v. Revell, 116 Md. 691, $2 A. 286. 

166 Art. 98. See. 46. Carey v. Reed, 88 Md. 393. 33 A. 633. 

167 Art. 93. Sec. 268. The only appeal from this is to the Circuit Court or 
Superior Court of Balto. City (Baker v. Forsythe. 178 Md. 682. 16 A. 2nd 
921) unless the appeal alleges lack of jurisdiction (Stonesifer v. Shriver 100 
Md. 27, 59 A. 139; Linthicum v. Polk, 93 Md. 91, 48 A. 842.) 

16S Art. 93. Sec. 269. 

169 Art. 93. Sec. 270. 

1692 Art. 93. Sec. 6. 

‘*" Burgess v. Boswell, 139 Md. 680, 116 A. 457; Bowers v. Cook, 124 Md. 
570, 93 A. 162; Edwards v. Bruce, 8 Md. 397. 

11 Art. 93. Sec. 276. 

2 Art. 98, Sec. 40. Schmidt v. Johnston, 154 Md. 133, 140 A. 87. 


CHAPTER XV 
PROBATING THE WILL 


The word probate is from the latin “probatio,” meaning proof. 
It is “the proof before the proper court or officer that the in- 
strument offered to be proved or recorded is the last will and 
testament of the deceased person whose testamentary act it is 
alleged to be. This includes not only the evidence, jurisdictional 
and otherwise, presented to the court, but also the judicial de- 
termination by the court on that evidence that the instrument 
is what it purports to be.”’' Probate determines only the ‘‘fac- 
tum” of the will—that is, the making of it. Questions of con- 
struction—that is, determining the meaning or force of it—must 
be taken to the equity court. Factum includes testamentary 
capacity, questions of fraud or undue influence, whether revoca- 
tion has occurred; and whether the paper is testamentary. In 
determining such matters, the jurisdiction of the Orphans’ Court 
is exclusive.- “‘A court of equity has no jurisdiction to avoid a 
will, or to set aside probate thereof, on the ground of fraud, mis- 
take or forgery, this being within the exclusive jurisdiction of 
the courts of probate; and also a court of equity will not give 
relief by charging the executor of a will or a legatee with a trust 
in favor of a third person alleged to be defrauded by the forged 
or fraudulent will, when the court of probate could afford relief 
by refusing probate of the will in whole or in part.’ 


Under the English common law, probate was in either common 
or solemn form. Wills of realty could not be proved in solemn 
form. Under the common form, the executor, without notice to 
any parties, exhibited the will with “more or less proof”? that it 
was valid (usually producing one witness) and the judge there- 
upon passed the will to probate and issued letters testamentary. 
The action was considered ‘“‘in personem,” that is, binding only 
as to the parties within the court’s jurisdiction, and not only 
must be repeated whenever new parties become involved, (as ina 
will giving several separate devises) but could be contested for 
thirty years.5 Testaments of personalty, on the other hand, were 


' Tilghman v. France, 99 Md. 611, 59 A. 277. 


* McLaughlin v. McLaughlin, 186 Md. 165, 44 A. 2nd 307; Gaver v. Gaver, 
176 Md. 171, 4 A. 2nd 132; Parkins v. Warburton, 4 F. 2nd 742 (D. C.). 


* Langdon v. Blackburn, 109 Cal. 19, 41 P. 814. 
+ Schouler, Ex. & Adm., 2nd Ed. 66. 
> Woerner, Am. Law of Administration (3rd Ed.) 228. 
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probated by the ecclesiastical courts, and were in solemn form, 
all parties being summoned, and the finding being good against 
the whole world (in rem) except in a proceeding brought for 
review of the order.6 Rood observes that in most states today, 
including Maryland, probate is in common form.* The Mary- 
land cases commonly refer to probate as in common form if with- 
out contest, or solemn form if upon contest.7" It seems, however, 
that in Maryland the system of probate partakes of both forms, 
so is strictly neither. Like the solemn form, it is a proceeding 
“in rem’’s and provides for notice. On the other hand, as in the 
common form, all parties are not summoned, initially, only 
“more or less proof’ is needed, and any party in interest may 
contest the will and ask for revocation of probate. 


Equity Jurisdiction 

Although equity will not probate a will, it can withdraw juris- 
diction from the Orphans’ Court after probate, if adequate re- 
lief cannot be had in that court, and in order to give relief from 
a multiplicity of proceedings involving delay and expense.” At 
times, also, equity, having once obtained jurisdiction over the 
estate, will retain it until administration is completed.1° 


Federal Jurisdiction 


Federal courts will not probate a will. When, however, cases 
arise on diversity of citizenship relating to the interests of 
heirs, or trusts affecting interests in other states, which may be 
determined without interfering with probate or assuming general 
administration, Federal courts may assume jurisdiction.1! A 
distributee, for example, may establish his right to a share in 
the estate of a citizen of another state in a Federal court.!2 


Time of Probate 


There is no statute of limitations as to when a will must be 
probated. In Re: Smith! a will found more than thirty years 
after the testator’s death was admitted to probate. In Haddock 


6 Atkinson, Wills, p. 428. 

“ Rood, on Wills, 796. 

7? Parker vy. Leighton, 131 Md. 407, 102 A. 552. 

8 Bradley v. Bradley, 119 Md. 645, 87 A. 290; Pleasants vy. McKenney, 
109 Md. 277, 71 A. 955. 

® Boland v. Ash, 145 Md. 465, 125 A. 801, wherein discovery, accounting 


and administration were allowed in equity, on a question of concealing of 
assets. See also Redwood v. Howison, 129 Md. 577, 99 A. 863. 


° Noel v. Noel, 173 Md. 152, 195 A. 315. 

11 Sutton v. English, 246 U. S. 199. 

12 Byers v. McAuley, 149 U. S. 608. See 43 H. L. Rev. 462. 
367 A. 2nd 529 (Me.) 
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v. Boston & M. C. Co.'! the time was 63 years after the testator’s 
death. The court will allow the probate of a later discovered 
will even after there has been complete administration and dis- 
tribution of the estate under the intestate laws.1® 

An interesting situation arose in Tinnan v. Fitzpatrick! where 
a man deliberately neglected to apply for probate for eleven 
vears, until the witnesses had died, and the court, doubting the 
will’s authenticity, refused probate. There was the added cir- 
cumstance that he claimed that the original will was destroyed 
in the Baltimore fire, and he offered a document purporting to be 
a duplicate. 


Place of Probate 


A will can be probated only in the county in which the decedent 
was domiciled at the time of his death.17 Probate is called an 
“In Rem” proceeding—that is, it is good against the whole world. 
If it were “in personem,” as was once the law, it would determine 
only the rights of the particular parties in court. Now, however, 
once a will 1s probated in any court of the state, it need not and 
cannot be questidhed in any other court, but establishes the 
rights of the beneficiaries throughout the state. If there be a 
contest, and probate is denied in one county, the will cannot be 
probated in another.'* If two counties decide that the decedent 
was domiciled there, the county which first acquired jurisdiction 
will retain it.'" An erroneous finding by a court that the 
decedent was domiciled within its jurisdiction, may be appealed 
to the court of appeals, or the court of the county may be peti- 
tioned to vacate the probation because of lack of jurisdiction.2° 
After a will has been probated, the question of lack of jurisdic- 
tion cannot be reviewed in a collateral proceeding.?! A will pro- 
bated in one county must be filed in each county where the de- 
ceased left property, along with a copy of the probate. By the 


'1 146 Mass. 155. 

15 Tn re: Walker’s Estate, 160 Cal. 547. Some states, as Ala., Mo., Me., 
Mich., Ky. and Idaho have a time limit after which the estate must be dis- 
tributed as intestate property. 

16 120 Md. 342, 87 A. 802. 
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fe Art. G3, S66..319: 

'" Estate of Spencer, 198 Cal. 329; Sewell v. Christianson, 140 Okl. 177, 
25 Corn L. R. Qtly. (1939). 

20 Stanley v. S. D. & Tr. Co., 87 Md. 455, 40 A. 53; Harding v. Schapiro, 
120 Md. 549, 87 A. 951; Bradley v. Bradley, 119 Md. 652, 87 A. 390; Oher- 
lander v. Emmel, 104 Md. 259, 64 A. 1025; Enser v. Graf, 43 Md. 293; Shen- 
ton v. Abbott, 178 Md. 526, 15 A. 2nd 906; Pattison v. Firor, 146 Md. 247, 
126 A. 109. | 

“1 Whiting v. Shipley, 127 Md. 117, 96 A. 285, Rheinstein, p. 808; Harding 
v. Shapiro (Supra). 
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Act of 1945 the Register of Wills may make a photostatic copy of 
the will and send it to the court by registered mail.22 

This does not necessarily follow, however, among the states: 
Each state may determine the fact of domicile for itself.2* On 
other questions than residence, however, by comity one state 
will recognize the validity of probate in another state. Section 
385 of Article 93 provides that any will admitted to probate in 
any other state or nation shall be given full effect as if probated 
here, provided a copy of the will and the record of probate duly 
authenticated shall be filed with the Register of Wills of the 
county where the property in interest is situated.24 However, 
some states require the will to be probated in that state if it de- 
vises real property within that state. 

In 1949, Art. 93, Sec. 371 was passed, providing that any will or 
codicil of a resident or non-resident of the state may be proved in 
any county or Baltimore City, where letters testamentary or of 
administration may be granted; but if notified that proceedings 
for probate are pending at the domicile, the court may in its dis- 
cretion, postpone probate until the court of the domicile has 
taken action. | 


What Law Governs in Will Cases? 


In determining the validity of the execution of a will, and its 
legal effect, it is important to know by what law shall we be 
governed. 

First, let us consider what law governs as to place? Regarding 
the execution of the will, Article 93, Sec. 365 provides that every 
will executed outside the state of Maryland in the mode pre- 
scribed by the law of the place where the testator was domiciled 
at the time of his death, or by the law of the place where the 
will was executed or by the law of Maryland, shall be deemed 
to have been legally executed, provided it is in writing and is 
Subscribed by the testator. In Hunter v. Baker,?> a man 
domiciled in Maryland, went on a temporary trip to California, 
and while there, made a will conformable to California law but 
not to the laws of Maryland. He returned to Maryland and 
died there. The court held the will to be valid, because it was 
executed in the mode prescribed by the law of the place where 


22 Art. 93, Sec. 382. 

*° Kurtz v. Stanger, 169 Md. 554, 182 A. 456; Roach v. Jurchek, 182 Md. 
646, 35 A. 2nd 817; Riley v. N. Y. Trust, 315 U. S. 343. 

*4 Beatty v. Mason, 30 Md. 412. For a case dealing with original probate 
in Maryland of a foreign will, see M. L. Rev. V:213. On foreign wills 
see M. L. Rev. IV:400. 

°° 154 Md. 307, 141 A. 368, De Garmandia’s Estate, 146 Md. 51, 125 A. 897; 
Lindsay v. Wilson, 103 Md. 252, 63 A. 566; Olivet v. Whitworth, 82 Md. 258, 
33 A. 275. 
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made. This is the Uniform Wills Act, which has been adopted 
in at least nine states. The courts of Maryland will not allow a 
caveat to the recording of a foreign will.*° 

Regarding the legal effect of the will, however, the general 
rule is that in matters pertaining to real property, the law of the 
place where the property lies will prevail, while as regards 
personal property, the law of the testator’s last domicile con- 
trols. This is true regarding revocation of the will, equitable 
conversion, whether illegitimate children can take, and other 
matters. In DeWolfe v. Middleton?‘ a will leaving real property 
to “heirs” of a person was executed in a state where illegitimate 
children could be heirs. The question as to whether an illegiti- 
mate child could take was decided by the law of the state where 
the land lay. For the purpose of determining what law governs, 
leasehold property is not considered real estate. In Harding v. 
Shapiro, *“ a niece was to receive her share of a personal estate 
when she became of age. In Austria, where she lived, she would 
become of age at 24; but, since Maryland was the testator’s 
domicile, the niece received her legacy at eighteen. In Lowndes 
v. Cooch=” stock in a Maryland corporation was bequeathed by 
the will of its owner, who was domiciled in Delaware, to Lowndes, 
who lived in Maryland. Lowndes died before the testator, and 
under the Maryland law the legacy would not lapse. The Dela- 
ware law controlled, however, and the heirs of Lowndes took 
nothing. In Dalrymple v. Gamble,” a testator died in California, 
owning personal property in Maryland. That property was dis- 
tributed according to California law. 

Maryland has a unique statute regarding domicile. Article 93, 
Sec. 330 reads as follows: “If the testator was originally domi- 
ciled in Maryland, although at the time of his death he may be 
domiciled elsewhere, the said will or testamentary instrument so 
executed shall be admitted to probate in any Orphans’ Court of 
this state, and when so admitted shall be governed by and con- 
strued and interpreted according to the law of Maryland, without 
regard to the lex domicilii, unless the testator shall expressly 
declare a contrary intention in said will or testamentary instru- 
ment.” This law has been invoked by the Court of Appeals in two 
cases. In University v. Uhrig,*®! Uhrig left about $1,500 in Mary- 
land and $5,000 in California to Johns Hopkins University. 
‘According to California law, it was not permissible to leave more 


-« Beatty v. Mason, 30 Md. 413. 

27 18 R. I. 810. 

28120 Md. 541, 87 A. 951. Also Craig v. Craig, 140 Md. 322, 117 A. 756. 
2°87 Md. 478, 39 A. 1045. 

3° 66 Md. 298, 7 A. 683. 

“1145 Md. 114, 125 A. 606. 
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there. His property, consisting of both money and realty, was 
distributed according to Maryland law. 

As to what law governs as to time, the answer is not so 
clear-cut. Rood gives a good analysis of the principles governing 
the question as to whether legislative enactments regarding wills 
are to be applied retroactively or merely prospectively. “If a law 
is passed to abolish a purely technical rule, or is leveled against | 
an abuse, it should be held to apply to every case within the power 
of the legislature and the fair meaning of the words, thus includ- 


whether the result would be to make good or to defeat the gift; 
but a statute inaugurating some change in public policy ought 
not to be so applied as to disappoint persons who had had their 
wills drawn on good legal advice and have not taken the pains 
to consult a lawyer every day afterwards till the time of their 
death.”*3 Several cases State that the statute should not be 
deemed retroactive if it impairs vested rights34 or the obligation 
of contracts.?5 They hold, however, that statutes changing the 
requirements for validity of a will,36 or changing the procedure 
in administering estates, the statute of limitations, ete., do 
neither of these.?7_ The principle seems to be, then, that unless 
a Statute inaugurates a change in public policy, or impairs some 
vested right or obligation of contract, it should be applied to wills 


retroactively impaired any vested rights or obligation of contract, 
or inaugurated a change in public policy. The principles recited 


°° 103 Md. 252, 63 A. 566. 

33 Wills, 402. 

** Bradenburg v. Bardin, 36 S. C. 197,15 S. E. 372. 
°° Bartlett v. Ligon, 135 Md. 620, 109 A. 473. 

36 Hoffman v. Hoffman, 26 Ala. 535. 

87 Note 23. 
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above may, however, be of help in forecasting the court’s 
probable reaction in a novel situation. 


Statutes which the courts of Maryland have construed as not 
having any retroactive application are the Act of 1825, ch. 119, 
providing that devises of real estate should pass an absolute 
estate without words of limitation;"* the Act of 1888 ch. 249, 
providing that a devise of all the testator’s property would pass 
any property over which he had the power of appointment ;** the 
Act of 1933, Ch. 386 which provided $2000 plus one-half the 
residue to a spouse if there are brothers and sisters only ;#° the 
“Cy Pres’ doctrine;1' the Act providing that the spouse would 
receive one-half the property if there are parents ;42 the Act of 
1862, Ch. 1614" which changed the meaning of the words “die 
without issue;’*" the act providing that real and personal 
property should pass on the same basis in intestacy.** 

Statutes held to apply to wills made before their passage are 
the Act of 1849, Ch. 229, which passed after-acquired property ;** 
the Act of 1884, Ch. 298, requiring two witnesses to all wills;?° 
the Act of 1810, which prevented lapse ;47 the Act of 1910, Ch. 37, 
which amended the non-lapse statute.48 

A few statutes definitely provide that they will apply only to 
wills made after a certain date. They are the Act of 1912, 
Ch. 144#" abolishing the rule in Shelley’s case; and the Act of 
1894, Ch. 488°" changing realty not specifically devised with the 
payment of legacies. 


Examination of Witnesses 


The first steps in probate, presenting the will, notice and 
application for letters have been considered in the preceding 
chapter. When an executor offers a will for probate, he will be 
questioned under oath as to how the will came into his hands; 

#* Art. 93, Sec. 353. Pue v. Pue, 1 Md. Ch. 382. 

“9 Art. 98, Sec. 356. Krieg v. McComas, 126 Md. 377, 95 A. 68. 

Art. 93, Sec. 132. Suman v. Martin, 179 Md. 695, 20 A. 2nd 503: 


AWArt: 16, Secu 279A, Fletcher v. Sf.D.5& Tr. Coj.19384Md) 400 46geA: 
2nd 386. 


'? Art. 83, Sec. 136. Harrison v. Prentice, 183 Md. 474, 38 A. 2nd 101. 


Art. 98, Sec. 362. Estep v. Mackey, 52 Md. 592; Benson v. Linthicum, 
Tp Mdst4i, 2 Aawbees 


43" Art. 93, Sec. 362. 

*PArted6, Secs ds 

4% Art. 93, Sec. 366. Magruder v. Carroll, 4 Md. 335. 

"Art. 93, See. 351, W. M..C. v. MeKinstrey,.75 MdJ188,. 23, Agave 

'" Art. 93, Sec. 351. Hemsley v. Hollingsworth, 119 Md. 431, 87 A. 506. 
'S (No Longer in Code). Bartlett v. Ligon, 185 Md. 620, 109 A. 473. 

1D Ath. Jon met. cod. 

0 Art. 98, Sec. 361. 
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and whether he knows of any other will or codicil.5° All the 
witnesses to the will must be examined ; but if any are dead, their 
signatures can be proved by others®! and if they are all dead and 
their signatures cannot be proved, the signature of the testator 
can be proved by others.®2 If any witnesses are in another 


in that state, and the witness will be examined there, and a 
deposition made of his testimony, and returned to the Orphans’ 
Court.*3 The attestation clause is prima facie evidence of the 
facts contained therein, so it would be difficult for a witness to 
persuade the court, for example, that he did not Sign in the 
testator’s presence, when the attestation clause says that he 
did. As one court said, “Where a witness who has subscribed 
to a will stating in the attestation clause all the facts required 
for a proper attesting of the will, testifies on the hearing to a 
contrary state of facts, he thereby assumes an attitude which is 
not only inconsistent with the position that he has voluntarily 
taken, but one that may well be argued to be Suggestive of fraud 
or double dealing.’’55 


As has been previously stated, a lost will may be probated;5¢ 
and declarations of the testator, made either before or after their 
execution, are admissible as secondary evidence of its contents.57 
By Article 93, Sec. 383, an attested copy may be admitted as 
evidence in such a case. 


If a will is written in a foreign tongue, it will be probated in 
that language, but a proven translation will be required.58 


Caveat 


There is probate without objection, and probate upon objection. 
The latter are called caveat cases, or Contest of Wills. The 
word caveat means, literally, “Let him take heed ;”’ that is, let 
the Court take heed that the paper under consideration is not 
the true will and testament of the deceased. A caveat is a formal 
warning to the court to prevent the will from being probated, or 


50" Art. 93, Sec. 377. 
°' Townshend v. Townshend. 9 Gill 506; Gaither v. Gaither, 3 Md. Ch. 164. 
°? Art. 93, Sec. 384, Grant v. Curtin, 194 Md. 363, 71 A. 2nd 305. 


° Art. 93, Sec. 384. As to absent witnesses see Saxton v. Krum, 107 Md. 
405; Tinnan v. Fitzpatrick, 120 Md. 342, 87 A. 802. 


“4 Van Meter v. Van Meter, 183 Md. 614, 39 A. 2nd 752. 
°5 Szarat v. Schuerr, 36 TIl. 326, 6 N. E. (2nd) 625. 


55 Preston v. Preston, 149 Md. 498, 132 A. 55; James v. Parker, 131 Md. 
466, 102 A. 760. On lost wills see A. B. Hamilton, Wash. U. L. Q. 105, also 
126 A. L. R. 1139. 

°7 Byers v. Hoppe, 60 Md. 381: Preston v. Preston (supra). 


58 Lindsay v. Wilson, 103 Md. 252, 63 A. 556, re: Blondio’s Will, 105 N. J. 
Eq. 281, 147 A. 479. 
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to vacate the probation. The caveator is the person who contests 
the will; the caveatee is the person who defends it. Caveat can 
be made before the will is probated, or after probation. It is 
usually begun by filing with the Court and Register of Wills 
what is called ‘‘Notice of Caveat.” The notice contains: (1) 
Relationship of the caveator to the decedent (2) Date of testator’s 
death (3) That the person giving the notice intends to file a 
caveat. The filing of such notice will suspend action on the 
probate proceedings.*” 

The issue in caveat is “Devisavit vel non” that is, did he leave 
a will, or not? The most typical reasons for a will’s being lacking 
in effectiveness are (1) forgery, in whole or in part, (2) that it 
was a mere exercise in drafmanship, penmanship, etc., (3) that 
the formalities for valid execution were not complied with, (4) 
lack of mental capacity, (5) undue influence (6) fraud, (7) that 
the will was revoked (either in fact or by operation of law) .5*" 


When a Caveat? 

A caveat must be filed within one year after probate. If not 
filed within the year, action is forever barred.°° A caveat may 
be filed, however, before probate. This is the best time for the 
caveators, for it throws the burden upon the legatees and devisees 
to. prove that the will is good, and they must pay the costs of 
defending it even though successful.*' If the caveat is not filed 
until after the probate, however, the executor will defend the 
will, and he will be allowed counsel fees from the estate, whether 
he is successful or not.® 

If, however, by mistake, a caveat is sustained although brought 
after the one year limitation, because time was not made an issue 
in the Orphans’ Court, and time for appeal to the court of appeals 
has gone by, the issue of time cannot be raised at a later date.®* 
After time for appeal has expired, the probate is not open to 
collateral attack.*! Courts of probate generally take it for 
granted the will is valid, unless an issue is raised. 

If the caveat is filed before probate, the probate will be held 


59 Art. 98, Sec. 376. Gilbert v. Gaybrick, 195 Md. 297, 73 A. 2nd 482. 

59° Statistics show that less than one per cent of caveat cases are success- 
ful. Taft, Comments on Will Contests, 30 Yale L. J. 593; Powell and Looker 
Decedents’ Estate, 30 Col. L. R. 919. 
"60 Art. 93, Sec. 372. Bowen’s Estate, 172 Md. 698, 190 A. 674; McLaughlin 
v. McLaughlin, 186 Md. 165, 46 A. 2nd 307. 
_6t Decker v. Fahrenholtz, 107 Md. 515, 68 A. 1048; Taylor v. Minor, 90 
Ky. 544. 

62-Langhirt v. Hicks, 153 Md. 31, 187 A. 482. 

63 Rabe v. McAllister, 177 Md. 97, 8 A. 2nd 922. 

“4 Snyder v. Snyder, 142 Md. 240, 120 A. 710. 
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up.*5 If after probate, but before the granting of letters, letters 
will be withheld. In either case, the court will appoint an 
“administrator pendente lite” (pending litigation) to take charge 
of the estate during the litigation.°6 He is not appointed to 
defend the will, but to hold the estate together, collect debts due 
the estate and pay necessary debts of the estate.’ When the 
contest is concluded, he turns all the property over to the proper 
authority. Usually one of three persons is appointed; (1) the 
person named as executor in the will under consideration, (2) 
the person who would be administrator in case of intestacy or 
(3) the largest beneficiary.6s He may even be one of the 
caveators.®® Under no circumstances, however, can the court 
appoint an administrator pendente lite after letters have been 
granted to an executor; but the executor will, under those letters, 
defend the will.7° If an administrator pendente lite is wrong- 
fully appointed, an appeal lies directly to the Court of Appeals. 
The grant of letters testamentary at the conclusion of the contest 
operates as a revocation of letters pendente lite.72 
Sometimes, in order to protect the interests of minors when the 
caveat is filed before probate?3 or parties beyond the reach of the 
court’? or whenever the court feels it is reasonably necessary 
for defense of the will,75 the court may appoint an Administrator: 
Ad Litem for that purpose; but they must be satisfied that such 
action is necessary.76 
If a party to the caveat proceedings is in the military service, 


the court may, in its discretion, stay the proceedings until he 
can appear.?7 : : 


Who may Caveat? 
_ In general, it ‘may be said that anyone who has a direct interest 
in the estate of the deceased may, if he thinks he has grounds 
for doing so, caveat the will. | 

Anyone mentioned in the wil] may caveat the will,’® as well as 





6° Tatem v. Wright, 189 Md. 20, 114 A. 836. 

66 Pleasants v. McKenney, 109 Md. 277, 71 A. 955. 

°7 Harrison v. Clark, 95 Md. 308, 52 A. 514. 

68 Art. 93, Sec. 72. 

6° Hanna v. Munn, 3 Md. 230. 

© Grill v. O’Dell, 111 Md. 64, 73 A. 876.- 

71 Curtis v. Piersol, 117 Md. 170, 83 A. 87. 

@ Art. 93, Sec. 75, Michael v. Smith, 124 Md. 116, 91 A. 762. 
73 Tatum v. Wright, 139 Md. 20, 114 A. 836. 

*“* Emmert vy. Stouffer, 60 Md. 543, 3 A. 298, 6 A. 177. 

* Friedenwald v. Burke, 122 Md. 156, 89 A. 424. 

*6 Lewis v. Mason, 156 Md. 32, 143 A. 585. 

7 Art. 93, Sec. 5 (5), Lavender v. Gernhart, 201 Md. 652, 92 A. 2nd 751. 
78 Garitee v. Bond, 102 Md. 379, 62 A. 631, 5 Anno. Cas. 915. 
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those who were beneficiaries under a prior will.7° <A religious 
body named in a former will was allowed to caveat a later will 
from which they were excluded.8° A trustee under a former 
will may caveat a subsequent will.8! Anyone who would have 
shared in the estate if the decedent had died intestate, may 
file a caveat.82. In Righter v. Clayton? the grand-nephew of a 
mortgagor of property was allowed to file an exception to the 
foreclosure of the mortgage. In Hamill v. Hamill8* one who had 
been a beneficiary under a former will was also an heir of the 
estate who would take in case of intestacy. The caveatees con- 
tended that he must choose whether to contest the will as an 
heir or as beneficiary under the former will.. The court held, 
however, that such a choice was not necessary. If one entitled 
to caveat dies before or pending a caveat proceeding, his right 
to.contest the will passes to his personal representative.®* 


Those who may not contest a will are of three classes. The 
first class are comprised of those who have no interest, or only 
a remote interest, in the estate. Thus, an executor named in a 
prior will has not such an interest as to permit his contesting 
a later will.86 CYeditors cannot caveat, even though they be 
judgment creditors.** In Lee:v. Keech,8® the children had a 
judgment against the heirs, and would be able to collect if the 
will were broken. The court denied their right to caveat, but 
intimated that if the creditor had such an interest in the heir’s 
property as would give him “a part of the sum total rights of 
ownership,” the caveat could be allowed. Sykes8® gives as his 
opinion that an assignment of all the debtor’s rights would 
convey such an interest. In Blake v. Blake,®® nieces filed a caveat 
because if their aunt had died without issue they would have 
inherited. The court, however, held that this was too remote 
an interest. 

The second class are those who are estopped. In Reichard v. 


79 Hamill v. Hamill, 162 Md. 159, 159 A. 247. 

sv Loyola College v. Stuart, 179 Md. 96, 16 A. 895. 

&1 Johnston v. Willis, 147 Md. 237, 127 A. 862. 

82 Pattison v. Firor, 146 Md. 245, 126 A. 109; Bell v. Funk, 75 Md. 372, 
23 A. 1095. 

88173 Md. 138, 194 A. 819. 

St Note 79. 

85 Diffenderfer v. Griffith, 57 Md. 81. 

86 Langhirt v. Hicks, 158 Md. 31, 187 A. 482; Morgan v. Dietrich, 178 Md. 
66, 12 A. 2nd 199. 

-87 See 12 Corn. L.-Q. 247, 36 Yale L. J. 150 and Lee v. Keech, 151 Md. 
34, 183 A. 835. 

88 Tdem. 

89 Contest of Wills, p. 87, N. 33. 

90 159 Md. 539, 150 A. 861. 
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Izer,°” a caveat to the will of a testatrix was filed by two of her 
children alleging fraud and undue influence. The other children 
filed objections, and the caveat was dismissed. Then one of the 
children who had defended the will decided that it would have 
been better for him if the will had been broken, and he filed 
a caveat on substantially the same grounds. The court said 
that, having taken one position in the former proceeding, he was 
estopped from taking an inconsistent position in a later pro- 
ceeding. In Langhirt v. Hicks®! a daughter filed a caveat to a 
will and later withdrew it. She then qualified as executrix, gave 
notice to creditors, and filed a petition to pay the undertaker’s 
bill. Later she resigned as executrix and re-filed her caveat. 
The court said that, having accepted the appointment as executrix 
under the will, with full knowledge of the facts that could form 
the basis of a caveat, she was estopped from later resigning 
that position and caveating the will. In Schmidt v. Johnson?2 
a person accepted a legacy under a will and signed a release. 
He then filed a caveat. The court said that by accepting the 
legacy, he was estopped from caveating the will, unless he could 
prove that he did not have knowledge of the facts and circum: 
stances affecting the integrity of the will at the time he accepted 
the legacy. For one is not estopped from caveat, even though 
he has accepted benefits under the will, if he did so in ignorance 
of his rights or was misled as to the facts, and provided he is 
willing to return the property received.®? This is true, unless 
the rights of third parties have intervened and he is guilty of 
laches.94 


The third class of those who may not caveat are those who 
have entered into a contract not to do so. In Reichard v. Izer,%% 
a contract between beneficiaries not to contest a will was upheld. 
In this case, the executor was allowed to plead the contract, 
although he was not a party to it. In Bruton v. Smith®* a son 
had, for consideration, signed an agreement with his father not 
to contest the father’s will. This agreement was upheld. 


Parties 
When the caveat is filed, the court will be asked to require 


“95 Md. 451, 52 A. 592. See also S. D. & Tr. Co. v. Hanna, 159 Md. 452, 
150 A. 870, 72 ALR 1128. 


) 153.Md.131,187..A, 482: 
"2154 Md. 125, 140 A. 87. See also Beall and McElfresh v. Schley, 2 Gill 
i 


"S$. D. & Tr. Co. v. Hanna, 159 Md. 452, 150 A. 870, 72 ALR 1123. 
*4 Johnston v. Schmidt, 158 Md. 555, 149 A. 288. 
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°6 174 Md. 516, 199 A. 517. 
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the named defendants to answer, whereupon the court will notify 
them of the proceedings. It is not necessary that all interested 
parties be notified,*** although if the caveat is before probate, 
as many of the legatees as possible should be brought in, in 
order to assure a prompt defense. For any interested party 
may ask the court’s premission to intervene, and, the court may, 
in its discretion, give permission.” If the caveat is before 
probate, the executor is not a necessary party, although he may 
be made a party.°&€ 


Compromise 

Before, during or after the caveat proceedings, all the bene- 
ficiaries and next of kin can get together and agree that the 
estate should be divided among them in a certain way, and that 
agreement will be upheld.®* “The settlement by compromise of 
will contests and family disputes, being calculated to avert con- 
tentions, adjust doubtful rights, contribute to peace and har- 
mony, protect the honor of the family, and avoid litigation, is not 
in contravention of public policy; and, when finally and fairly 
arrived at, is favored both in law and in equity.’”°* In Sarratt 
' -v. Knight,?® the beneficiaries agreed that the residuary estate 
should be divided among them in a certain way. The executor 
- objected to this on the ground that it was against the intentions 
- of the testator as expressed in the will, but the court upheld the 
agreement. Of course, the parties entering into such an agree- 
ment must believe that there is a bona fide question between 
them; although if it later transpires that there had been no 
real basis for questioning, the agreement will still be upheld. 
“If the opposition was, however, merely fraudulent and frivolous, 
it would be no consideration for such promise; and if it amounted 
to a conspiracy to defraud a third party, it would, of course, 
be void.’’”®* In Hartle v. Stahl!°° some sisters were dissatisfied 
with the will, and were going to file a caveat. Their brother, 
who was also executor, agreed to give them each a thousand 
dollars in addition to the amount they had been left, if they 
would agree not to contest the will. He later decided that they 


~ %" Tatum v. Wright, 139 Md. 20, 114 A. 836. 

96 Reichard v. Izer, 95 Md. 451, 52 A. 592; Decker v. Fahrenholtz, 107 
Md. 515, 68 A. 1048. 

“se Head v. Tydings, 183 Md. 608, 105 A. 863. 

"* Caughy v. S. D. & Tr. Co., 196 Md. 252, 76 A. 2nd 323; Harrison v. 
Prentice, 183 Md. 474, 38 A. 2nd 101; McGee v. Marbury (D. C.) 83 A. 2nd 
157; White v. Roberts, 145 Md. 405, 125 A. 733. 

°s Warner v. Warner, 124 Conn. 625, 1 A. 2nd 911, 118 ALR 1348, 1353. 

9.162 Md. 14, 158 A. 1. 

9" Rood, Wills, 798e. Crawford v. Engram, 157 Ala. 314, 47 So. 712; 
Conklin v. Conklin, 165 Mich. 571, 181 N. W. 154. 

100 27 Md. 157. 
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had no grounds for caveat, and could not possibly have suc- 
ceeded, and so refused to pay them the money agreed upon. The 
court, however, held that he was bound by the agreement.1°1 
In Snyder v. Cearfoss,!°2 declarations of the testator were ad- 
mitted as tending to show that he intended the legatee to get 
his money, in order to show that his two sisters did not have 
an honest intention to begin litigation. There must be some 
legal basis for contest in order for the agreement to be enforced. 


Procedure in Caveat 


After notice of caveat, a formal petition must be filed, contain- 
ing (1) relationship of the petitioner to the deceased, (2) date 
of death, (3) names of next of kin, (4) the fact that the will has 
been offered for probate, or has been probated, (5) the charge 
that the purported writing is not the last will and testament of 
the deceased, but that he died intestate, (6) allegations as to the 
ground of caveat, (7) prayer that the defendants be required 
to answer the petition, and if the will has been probated, that the 
order of probate be set aside and letters revoked. It must be 
signed by the attorney of the caveators, and should be signed by 
the caveators also. Sometimes an affidavit is required. 


After the petition by the caveators comes the answer of the 
caveatees. This answer denies the allegations of the petition, 
and asks that the petition be dismissed with costs. This answer 
should be sworn to. It is not necessary that all interested per- 
sons be made parties.1°3 


After the answer, the caveators file their replication. This 
may be called an answer to the answer. It states that the cave- 
ator will prove his position to be true and sufficient, that the 
answer (except for certain paragraphs, perhaps) is untrue and 
insufficient, as he is and will be able to prove. The replication 
does not need to be sworn to. After the replication has been 
filed, the issue goes to trial. No replication is needed if the 
parties agree,'°** or if the caveator is willing to have the hearing 
upon petition and answer.}°3” 

Proceedings in the Orphans’ Court are informal, and they can 
proceed to the trial of issues without first disposing of pleadings, 
demurrers, or motions.!1% 


101 McLaughlin v. McLaughlin, 186 Md. 165, 46 A. 2nd 307. 

162 190 Md. 181, 57 A. 2nd 786. See also Fry v. Stetson, 87 A. 2nd 305 Gis) 

103 Tatem v. Wright, 139 Md. 20, 114 A. 836. 

103" Long v. Long, 115 Md. 130, 80 A. 699. 

103 Horton v. Horton, 157 Md. 127, 145 A. 355. 

104 Tublin v. Schockett, 178 Md. 212, 13 A. 2nd 616; Fleishman v. Kremer, 
179 Md. 5386, 20 A. 2nd 169. 
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Even though a caveat is sustained, the executor is fully pro- 
tected for any acts done by him in due course of his administra- 
tion; even though he may have known that the will was invalid.!"" 
The executor also is allowed counsel fees out of the estate in 
establishing the will. The amount is in the discretion of the 
courts 


Issues to the Law Court 


Either party may ask that the material questions be sent to 
the law court as issues to be decided by a jury. The Orphans’ 
Court cannot deny this right.'°* It may, however, decide whether 
or not the issue is material, and if asked to send issues to the 
law court which did not appear in the caveat nor arise out of 
the answer to it, may refuse to do so.'"8 The court will properly 
refuse to send issues which are purely questions of law,!’” or 
which are in the process of being decided by the Orphans’ 
Court,''® or are purely within that court’s discretion.!!! Typical 
issues are: 

1. Whether the will was procured by undue influence 


2. Whether the contents of the will were read by the 
testator 


3. Whether the wi!l was signed by the testator 
4. Whether the will was properly witnessed 


5. Whether the testator had sufficient mental capacity 
to make a will 


6. Whether there was fraud in the procurement 
7. Whether the will was revoked by the testator 


~The process for having issues sent to the law courts is begun 
by filing a “‘petition for issues’. This petition sets forth that 
the caveat and replication have been filed, and that the petitioner 
is advised that he is entitled to have issues of fact sent to a 
court of law to be determined by a jury; and praying that issues 
be framed and transmitted to the court for that purpose. The 
proposed issues are then set out in full. The attorney proposes 


> Parker v. Leighton, 181 Md. 407, 102 A. 552; Home for Aged v. Bantz, 
106 Md. 154, 66 A. 701. 


6 Miller v. Gehr, 91 Md. 709, 47 A. 1032. 
7 Keene v. Corse, 80 Md. 20, 30 A. 569; Price v. Taylor, 21 Md. 356. 


10S Robinson v. Robinson, 178 Md. 623, 16 A. 2nd 854; Fid Tr. v. Barrett, 
186 Md. 483, 47 A. 2nd 72. 


tv) Miller v. Gehr. 91 Md. 709, 47 A. 1032. 
1” Bridge v. Dillard, 104 Md. 421, 65 A. 10. 
‘tt Maynadier v. Armstrong, 98 Md. 178, 56 A. 357. 
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the issues, and the Orphans’ Court decides if they are proper, 
and if so, signs the order, also prepared by the attorney. The 
order designates the court, and directs which party will be 
plaintiff, and which defendant. The caveator is entitled to be the 
plaintiff. If the parties agree, the issues may be submitted to 
the court acting as a jury.112 Of course, the issues must be of 
fact, and not of law,!!8 and such issues that the jury can give an 
answer of “yes” or ‘“‘no”.114_ Each separate fact must be made a 
separate issue.'!5 Issues cannot be modified, amended or dis- 
missed without the consent of the caveatees after being sent to 
a court of law.'15" If the answer is in the negative, new issues 
may be proposed.!16 

In the trial of issues, the will is produced in evidence!!? but 
may not be taken to the jury room without the consent of both 
parties.!15 During the trial of issues, the functions of the 
Orphans’ Court are suspended, but after they are decided the 
law court returns them, with the answer, to the Orphans’ Court, 
which is bound by them.'! If there is not sufficient evidence 
to take the case to the jury, the court may direct the verdict.!2° 


An award of costs in issues is not reviewable.'2! 


Evidence 

Article 35, Section 3, states: “In actions or proceedings by or 
against executors, administrators, heirs, devisees, legatees or 
distributees of the decedent as such in which judgments or de- 
crees may be rendered * * * no party to the transaction shall be 
allowed to testify as to any transaction had with or statements 
made by the testator, intestate,” etc. Caveat proceedings, how- 
ever, are not proceedings “in which judgments or decrees may 
be rendered” within the meaning of this section; therefore, the 
rules does not apply in contests of wills.122 Therefore, with some 
restrictions, declarations of the testator are admissible. 


112 Quimby v. Greenhawk, 166 Md. 335, 171 A. 59. 

113 Vickers v. Starcher, 175 Md. H222T Ay 2rd‘ 678: 

114 Riggs v. S. D. & Tr. Co., 186 Md. 54, 46 A. 2nd 97. 
115 Ward v. Poor, 94 Md. 133, 50 A. 572. 


715" Bennett v. Bennett, 106 Md. 122, 66 A. 706, 19 LRA (N. S.) 121; S. D. 
& Tr. Co. v. Berry, 93 Md. 560, 49 A. 401. But see exception in Forsythe v. 
Baker, 180 Md. 148, 23 A. 2nd 36. 


116 Pegg v. Warford, 4 Md. 885. 

117 Townshend vy. Townshend, 7 Gill 10. 

118 Moore v. McDonald, 68 Md. Be, Vookke 171: 

119 Goertz v. McNally, 185 Md. 170, 44 A. 2nd 446. 
120 Plummer v. Livesay, 185 Md. 450, 44 A. 2nd 919. 
121 Bantz v. Bantz, 52 Md. 696. 


122 Hamilton v. Hamilton, 131 Md. 508, 102 A. 761; Snyder v. Cearfoss, 
190 Md. 151, 57 A. 2nd 786. 
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Declarations 

Declarations of a testator made before the execution of 
the will,!23 at the time of execution,!24 or after its execu- 
tion'25 are admissible to show his mental condition at the time 
of the making of the will, unless they are too remote for the 
purpose!“ or were made in jest.!2* For other purposes, re- 
moteness may not be important. Declarations of a testator made 
fifteen or twenty years after the execution of the will tending to 
show that his purpose in accumulating the property passing 
under the will was to provide for the caveator were admitted in 
evidence in one case.'2* In many other cases declarations have 
been admitted, although not part of the res gestae.129 On the 
issue of undue influence, the declarations of a testator made be- 
fore execution of the will to establish that the will is not in accord 
with his wishes will be accepted!*° but not those made after its 
execution.!*! At times, while not admissible as direct evidence, 
the declaration of a testator may be received as secondary or 
corroborative evidence. Such are declarations that he executed 
or revoked a will,'** or on the issue of forgery, after direct evi- 
dence has been submitted regarding the genuineness of the hand- 
“writing! 

Declarations of a deceased beneficiary may also be admitted 
if made prior to the will’s execution, in an issue of undue in- 
fluence.!"4 

Declarations of deceased witnesses may be received in an issue 
of mental capacity1** but not in an issue of fraud.13¢ 


12° Hutchins v. Hutchins, 185 Md. 308, 181 A. 463. 

'24 Bowers v. Kutzleb, 149 Md. 308, 181 A. 463. 

'25 Griffith v. Diffenderfer, 50 Md. 466; Brashers v. Orme, 93 Md. 442, 49 
A. 620. 

126 Tillinghast v. Lamp, 168 Md. 34, 176 A. 629; Moore v. McDonald, 68 
Mad. pele, 12 AS lad, 

127 Wood v. Hankey, 133 Md. 389, 105 A. 430; Daugherty v. Robinson, 143 
Md. 259, 122 A. 124. In Mental Cap. cases, declarations are never admitted 
to show the truth of the matters stated, but to show his mental attitude 
at the time of making the will, Daugherty v. Robinson (Supra). 

128 Grill v. O’Dell, 113 Md. 626, 77 A. 984. 

'-9 Colvin v. Warford, 20 Md. 308; Dudderer v. Dudderer, 46 Md. 609; 
Dreyer v. Welsh, 36 Md. 221 (ten years later). 

180 Dudderer v. Dudderer (supra); Hutchins v. Hutchins, 185 Md. 401, 
109 A. 121. 

— 181 Struth v. Decker, 100 Md. 368, 59 A. 727. 

182 Tinnan v. Fitzpatrick, 120 Md. 353, 87 A. 802; Preston v. Preston, 
149 Md. 1511, 132 A. 65, Hoppe v. Byers, 60 Md. 381; Wittman v. Good- 
hand, 26 Md. 106. 

153 Hoppe v. Byers (supra). 

134 Lawson v. Ward, 153 Md. 93, 187 A. 479. 

‘35 Gaither v. Gaither, 3 Md. Ch. 158. 

136 jdem. 


PROBATING THE WILL ; 203 


Declarations of an executor may be received if made after he 
qualified137 but not if made before qualification.138 


Other Matters 


The will may be offered and read by the caveatee ;139 and the 
caveators have the duty of producing such will.’4° In a contest of 
wills privileged communications are not recognized. An attorney 
who attested and drew the will, could not plead privilege in 
Benzinger v. Hemler4: nor a physician who signed as attesting 
witness in re: Miller’s Estate.142 With these exceptions, how- 
ever, the ordinary rules of evidence apply. Hearsay, for example 
is generally not allowed.143 


Under the common law, an executor who was a party to the 
suit could not testify at the trial of issues. However, in 1884, 144 
a statute was passed to the effect that no person offered as a wit- 
ness shall be excluded by reason of interest from giving evidence 
in the trial of any issue arising in any court; so that now an 
executor!4> or a legatee!46 or next friend of an infant ca- 
veator!4* may testify. 


Evidence in Mental Capacity Cases 


That the testator had mental capacity is presumed.148 When, 
however, some evidence has been submitted tending to show lack 
of such capacity, the burden of going on with the proof shifts to 
the caveatees.149 Any evidence tending to prove the mental con- 
dition of the testator at or near the time of making the will is 
admissible.1°° Testimony will be admitted that the testator was 
adjudged a lunatic, but the insanity must relate to the time of 


rig Whisner v. Whisner, 122 Md. 195, 89 A. 393; Mason v. Paulson, 40 
Md. 365. - 


8 Davis v. Calvert, 5 G. & J. 269. 

139 Conrades v. Heller, 119 Md. 448, 87 A. 28. 
140 Townshend v. Townshend, 7 Gill 27. 

141 134 Md. 581, 107 A. 355. 

#2°0110; Cal. 262: 


143 Kennedy v. Kennedy, 124 Md. 38, 91 A. 759; Kelly v. Kelly, 103 Mad. 
048, 63 A. 1082. | . 


MOAT. 35,..Sec.1, 

49 Hendrickson v. Attick, 186 Md. 1, 109 A. 468. 
“46 Schaefer v. Spear, 148 Md. 620, 129 A. 898. 
47 Humes v. Shillington, 22 Md. 346. 


‘48 Snyder v. Snyder, 142 Md. 1290, 120 A. 710; Dreyer v. Welch, 136 Mad. 
219, 110 A. 476; Horner vy. Buckingham, 103 Md. 556, 64 A. 61. 

Mee ayior v: Cresswell, 45 Md. 430; Bartlett v. Ligon, 135 Md. 631; Dreyer 
v. Welch, 106 Md. 224; Jones v. Collins, 94 Md. 403, 51 A. 398. 


150 Griffith v. Diffenderfer, 50 Md. 466; Hutchins v. Hutchins, 185 Md. 401, 
109 A. 121, 


204 WILLS AND ADMINISTRATION IN MARYLAND 


the execution of the will.15! If lucid intervals are alleged, it must 
be shown that the will was made during one of these.!52 Evidence 
that the testator was mentally unsound when a prior will was 
made will not be received to show such condition at the time of 
making the will in issue.15* The unnaturalness of a will can be 
shown as evidence of mental incapacity.154 “The incapacity of 
the testator may be established by proof of his conversations, or 
actions, or declarations or all of them taken together; aiso of the 
contents of the will, the manner of its execution, the nature and 
extent of the property of the testator; his family and connections, 
their conditions and relative situation to him; the terms upon 
which he stood with them, and the claims of the particular in- 
dividuals.” '55 
Evidence of insanity of other members of the testator’s family 

cannot be introduced unless there is first proof introduced that 
the testator was himself insane.15°6 In the issue of mental in- 
capacity, the attorney who drafted the will may testify as to the 
circumstances of its execution and the instructions given him for 
preparing it.15" 
_ Of course, the attesting witnesses may testify as to the mental 
capacity of the testator.158 These may give such evidence with- 
out giving the evidence of the facts upon which their opinions are 
based.'®® The testimony of the attending physician against the 
patient’s capacity is admissible, and outweighs that of other 
witnesses that he is capable.1° 


A medical expert may state his opinion as to mental capacity 
without first stating the facts and circumstances upon which it is 
founded.'"! If the facts in evidence are such as to justify an in- 
ference of incapacity, including facts tending to prove a mental 
disease, he may explain the disease and show its effect on the 
mind. Or, when there is a situation so obscure or so dependent 


1" Bartlett v. Ligon, 1385 Md. 620, 109 A. 478. 
52 idem. 
8 Packham vy. Gendmyer, 103 Md. 416, 63 A. 1048. 


154 Croekett v. Davis, 81 Md. 134, 31 A. 710; Moore v. McDonald, 68 Md. 
qe 12 A. 117; Smith v. Shuppner, 125 Md. 409, 93 A. 514. 


‘> Bagby ia and Adm., p. 30. 


156 Berry v. D. & Tr. Co., 96 Md. 45, 33 A. 720; Mitchell v. Slye, 137 
a 89, 111 A. aid But see Ferguson Vv. Martin, 183 Md. 135, 36 A. 2nd 716. 


* Benzinger v. Hemler, 1384 Md. 581, 107 A. 355. 


if ‘5S Townshend v. Townshend, 7 Gill 10; Jones v. Collins, 94 Md. 403, 51 
. 898. 


159 ett v. Schmidt, 158 Md. 555, 149 A. 283; Townshend v. Townshend 
supra 


160 Frush v. Green, 86 Md. 494, 39 A. 863; Crockett v. Davis, 81 Md. 1384, 
31 A. 710. 


16l Wagner v. Klein, 125 Md. 229, 93 A. 446. 
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upon scientific phenomena that neither the court nor the jury 
can draw accurate conclusions without technical aid, he may 
testify.162 He may base his testimony on facts within his per- 
sonal knowledge,16 the testimony he heard at the trial,1*4 or 
hypothetical questions on the testimony.'** Courts are prone to 
look with caution, however, upon the testimony of experts in this 
regard.16° An expert cannot express an opinion when there are 
no facts in evidence on which to found an opinion,'** or if there 
is no need for expert opinion because the facts are so plain as to 
leave no room for doubt in the jury’s mind.'*8 A general practi- 
tioner who is not the attending physician, is not classed as an 
expert witness. 169 

E}xpert opinion will often be given in answer to hypothetical 
questions. A hypothetical question need not include all the facts 
in evidence, but only a fair representation of the case as proved: 
but the question must not be falsely colored, or so partial as not 
to draw a true picture of the facts in evidence.1* 

_ Witnesses who are neither experts nor attending physicians, 
nor subscribing witnesses, must first state the facts upon which 
their opinions are based before they may state an opinion as to 
the testator’s mental condition.171 


Evidence in Undue Influence and Fraud Cases 


When fraud or undue influence are alleged, the courts are 
liberal in their allowance of testimony.'*2 If suspicious cir- 
cumstances are shown in the execution of the will, the burden 
shifts for sustaining it.17? “Undue influence will not be inferred 
from the scrivener’s being the principal legatee, but if the testa- 
tor was weak and the scrivener was benefited, slight circum- 
stances in addition may suffice to cast the burden upon him to 
show that there was no fraud or undue influence.”'73" “When- 
ever a will at variance with the known previous intentions of the 


162 Horner v. Buckingham, 103 Md. 568, 64 A. 41. 

165 Crockett v. Davis, 81 Md. Lea SL SAY TA0: 

164 Johnston v. Schmidt, 158 Md. 555, 149 A. 283. 

165 idem. 

«6 Berrycvi Ss. D) &. Tr Cou 96 Md. 45, 538 A. 720; Chase v. Winans, 59 Md. 
476; Brashears v. Orme, 93 Md. 442, 49 A. 620. 

‘67 Acker v. Acker, 172 Md. WUT AGS AS S27: 

'6S Donnelly v. Donnelly, 156 Md. 81, 443 A. 648. 

169 Mitchell v. Slye, 187 Md. SOD IVA S143 


170 Grill v. O’Dell, 111 Md. 64, 73 A. 876; Hutchins v. Hutchins, 135 Md. 
401, 109 A. 121. 


1 Cronin v. Kimble, 156 Md. 489, 144 A. 698. 

1*2 Michael v. Smith, 124 Md. UGS 91 PAL G2. 

173 Clark vy, Stansbury, 49 Md. 346. 

™38 St. Leger’s Appeal, 34 Conn. 431, 91 Am. Dec. 734. 
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testator, or opposed to what would naturally be his desires, is 
shown to have been executed while he was in the power of the 
heneficiaries or their emissaries, and at a time when he was too 
weak, mentally or physically, to resist them, and might easily be 
deceived, a prima facie case of undue influence or fraud is made 
out, so that the finding must be against the will unless the pro- 
ponents prove that no unfair advantage was taken of the testa- 
tor, especially if the person suspected were active in procuring 
the will.’’'*" The mere fact of confidential relationship will not 
change the burden, but if in addition to confidential relationship, 
there is the slightest indication of undue influence, the burden 
shifts.'*4 Undue influence is a fact for the jury, and if they had 
evidence upon which they could reasonably infer such fact, their 
verdict will not be reversed on appeal.!** Less evidence is needed 
if the testator was infirm.'*© Any evidence may be submitted 
which shows the extent of mental or physical powers of the 
deceased'** or the extent of his dependence on others.'!*8 In 
Griffith v. Benzinger'™ a colored maid testified she heard a 
woman say of the testator, “I can make him do anything I want.” 
The reasons stated, by the testator as to why he made the will, 
may be shown.'*” Evidence may be submitted to show the con- 
duct of the accused, such as threats,'*' or that they did not in- 
form the testator’s relatives when he became seriously ill, and 
endeavored to keep the will a secret'®? or that they were present 
and officious when the will was made,'8* that they tried to pre- 
vent communication between the testator and others'*‘ or that 
the caveatees changed the attitude of the testator toward his 
loved ones.!8* 


Evidence in Cases Involving Execution 
If the instrument is in form a will, parole evidence is not 


<3" Rood, Wills, 190. See Grove v. Spiker, 72 Md. 300, 20 A. 144. 


74 Koppal v. Soules, 89 Md. 346, 56 A. 2nd 48, Re: Stroming’s Will, 79 
A. 2nd 492 (N. J.); Cook v. Hollyday, 186 Md. 42, 45 A. 2nd 768. In this 
latter case, the verdict was directed, rather than submitted to a jury. 


'75 Hiss v. Weik, 78 Md. 489, 28 A. 400. 

17° Somers v. McCready, 96 Md. 487, 53 A. 1117. 

177 Robinson v. Robinson, 203 Pa. St. 400, 53 A. 253. 

‘Ts Rollwagen v. Rollwagen, 63 N. Y. 504. 
—45%.144 Md,.575,.125 A, 512: 

I“ Fox v. Martin, 104 Wis. 581, 80 N. W. 921. 

1 Perrett.v. Perrett. 184¢°Pa./St.s131, 39-A.. 33. 

's: Byard v. Conover, 39 N. J. Eq. 244. 

13 Perrett v. Perrett (supra). 

'“t Tyler v. Gardiner, 35 N. Y. 559; Davenport v. Johnson, 182 Mass. 269, 
65; .N./E. 392. 


's5 Moore v. McDonald, 68 Md. 338; Michael v. Smith, 124 Md. 123. 
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admissible to show that it was not intended to take effect as a 
will.18° On the other hand, if it is in form a deed or other in- 
strument, and the intention is not satisfactorally expressed, evi- 
dence is admissible to ascertain whether or not the testator in- 
tended the instrument to be testamentary.18* 


Appeals 


After the deciding of issues by the law court, the losing side may 
appeal to the Court of Appeals, or after the probate of the will an 
appeal may be taken, within thirty days. If a ruling is pending on 
a motion for a new trial, the thirty days does not begin to run 
until a ruling on the motion is made. 

The Code!8* states that appeals from all decisions of the Or- 
phans’ Court may be taken to the Court of Appeals. This seems 
very sweeping, but is not so all-inclusive as it may seem; for in 
practice there are two definite restrictions upon the right to ap- 
peal. The first is, that the decrees appealed from must be final. 
Thus, in Appler v. Merryman,'®* a petition was entered for re- 
moval of an administrator, but the petition was not correctly 
drawn, and the Orphans’ Court would not allow amendment. The 
Court of Appeals would not entertain an appeal, because the al- 
lowing or refusing of amendments was not a final order. 

Second, where the matter involved is one of discretion, in the 
absence of arbitrary conduct, an appeal will be refused. Thus, 
the selection of one of a class of persons equally entitled to letters 
is not reversible!®® nor is the joining with another, a person en- 
titled, with the latter’s consent. Nor will an appeal lie from an 
order appointing the mother as guardian of her illegitimate child 
in place of the testamentary guardian selected by the putative 
father ;!°1 nor the removal of an administrator under Article on 
Sec. 251. Nor will an order directing the executor to bring money 
into court ;!92 nor the fixing of executor’s commissions 5193 nor an 
award by the court under an arbitration agreement ;!°4 nor the 
awarding of costs in litigation in a preliminary proceeding." 

An appeal may be taken to the Superior Court of Baltimore 


186 Byers v. Hoppe, 61 Md. 206; Kelleher v. Kernan, 60 Md. 440; Massey 
v. Massey, 4 H. & J. 241. 

187 Kelleher v. Kernan (supra). 

188 Art. 5, Sec. 1,. 64. 

48991 Md. 707, 47- A= 1026. 

190 Dorsey v. Dorsey, 140 Md. 170, 116 A. 915. 

191 Ramsay v. Thompson, 71 Md. 315, 18 A. 592. 

192 Bowie v. Ghiselin, 30 Md. 553. 

193 In Re: Baxley, 47 Md. 561. 

194 Strite v. Reiff, 55 Md. 95. 

'99 French v. Washington Co. Home, 115 Ma. 309, 80 A. 913. 
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City or to the Circuit Court of the County as the case may be, un- 
der two conditions: first, if the parties mutually agree in writ- 
ing'’* and second, in a matter involving the concealing of assets 
by the administrator.“ All other matters are appealed to the 
Court of Appeals. Any party in interest may appeal an action. 
In order to appeal, application is made to the Register of Wills, 
who transmits the record to the Court of Appeals. Of course, the 
decision of that court is final, and becomes the law of the State. 

After time for appeal has expired, the probate is not open to 
collateral attack.!"* 


Revocation of Probate 

If notice of probate is not given to those entitled, it may 
work a hardship upon them. ‘‘Without some such notice, as 
presented by the statute, before the probate of the will, every 
decedent’s estate might be made liable for expenses of defending 
an alleged will, even though such a will be procured by the boldest 
kind of fraud.’!"*" Therefore, if a will has been probated through 
lack of proper notice, or lack of jurisdiction,2°° or fraud in 
obtaining of the probate,-"' or innocent misrepresentation2°" a 
_ petition may be filed with the court that the probate be revoked. 
Such revocation will have the effect of allowing the caveators 
to caveat as of before probate.?"" If probate is revoked, however, 
hona fide purchasers from the former devisees will be pro- 
tected.2"" 

A petition for revocation, unlike a caveat, must be filed within 
thirty davs of probate?°4 or within thirty days after the fact of 
probate is known to the petitioner.?™ 


Setting aside Probation after Contest 

Even after a will has been probated as a result of a contest, the 
Orphans’ Court can set the probate aside if it can be shown that 
there was fraud or collusion in obtaining the probate.?° 


i Art. 5, Sec. 69, State v. McCarty, 64 Md. 260. 

iy Art. 93, Sec. 254. 

1“S Snyder v. Snyder, 142 Md. 240, 120 A. 710. 

'™ Judge Diggs in Perrin v. Praeger, 154 Md. 541, 140 A. 850. 

20" Shenton v. Abbott, 178 Md. 526, 15 A. 2nd 906. 

“01 Lutz v. Mahan, 80 Md. 233, 30 Md. 645. 

201" Watkins v. Barnes, 102 A. 2nd 295. 

22 Perrin v. Praeger (supra note 199); Pilert v. Pielert, 202 Md. —., 96 A. 
2nd 498. 

“"3 Walker’s Estate, 106 Cal. 547; Houston v. Wilcox, 121 Md. 91, 88 A. 32. 

2-4 Perrin v. Praeger, 154 Md. 541, 140 A. 850. 

29 Travers v. Lavender, 197 Md. 652, 81 A. 2nd 44; Redman v. Chance, 
oe) Mawd2, Hi 

206 MeCambridge v. Walraven, 88 Md. 378, 41 A. 928; Munnikhuysen v. 
McGraw, 57 Md. 172. 
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Probate before Death 


Cavers makes an interesting proposal for probate before 
death.2"7 A testator, after preparation of the will, may under 
this plan, present it for “probate” to a designated official of the 
probate court. He presents affidavits from the objects of his 
bounty, one from the lawyer or scrivener, setting forth the 
circumstances under which the will was prepared, and affidavits 
as to mental capacity and his testamentary freedom. There may 
be an affidavit from a physician. If necessary a private 
hearing may be held on the issues of undue influence or mental] 
capacity. If there is reasonable doubt, probate will be refused 
with no appeal. If it is established, acceptance is entered on the 
will, it is officially sealed and deposited in the county depository, 
accessible only to the testator. It cannot be attacked after death 
except on the issues of jurisdiction or fraud on the part of the 
hearing officer. The State of New York in 1923 passed a modi- 
fication of this plan, providing for deposit of the will with affi- 
davits of witnesses, and by certified medical examiners.2°8 The 
ideas of Cavers have been incorporated in an elaborate statutory 
draft in North Carolina.2°° The plan suggests that there may 
be some method devised for minimizing caveats on issues of 
undue influence and mental] capacity. 


°°7 David F. Cavers, Ante Mortem Probate, 1 U. of Chic. L. Rev. 440. 
See also H. Kutscher, Living Probate, 15 Mich. B. J. 409. 


708 N. Y. Laws, e. 18, 30. 


“°° Report of Committee on Revision of Laws of North Carolina Relating 
to Estates, p. 78-84. 


CHAPTER XVI 
COLLECTION OF ASSETS 


Upon appointment of the executor or administrator, title to 
the decedent’s personal property, both tangible and intangible, 
passes to him; and these assets must be collected by him. This 
title relates back to the death of the decedent.! This personal 
property must be appraised. In most counties the court appoints 
two appraisers, usually upon the recommendation of the executor, 
who take oath to appraise justly, and who return their appraisal 
to the executor under oath.2. The court issues the warrant to 
appraise.“ In Montgomery County and Baltimore City the court 
has regular appraisers. 


The Inventory 

Within three months after grant of letters, the executor or 
administrator must submit to the court an inventory of this 
personal property. ‘The inventory is filed under oath. One copy 
goes to the Register of Wills and one to the State Tax Commis- 
sioner. In this inventory is included all the decedent’s personal 
property except the following: 

1. Men’s wearing apparel. This goes to the children, if any, 
or to the grandchildren; and if no grandchildren, to the widow.* 


2. Provisions laid up for the use of the family.® 


3. Tenancies by the entireties‘ (usually the contents of a 
house are considered tenancies by the entireties). 


4. Joint bank accounts in trust.® 


5. Heirlooms or jewels of a woman suitable to her station in 
life.® 

6. Debts due the estate—(these will be listed in a separate 
inventory).'" 


1 Art. 93, Sec. 51, Decker v. Fahrenholtz, 107 Md. 515, 68 A. 1048. 
- Art. 93, Sec. 220. 
* York v. Md. Tr. Co., 150 Md. 354, 133 A. 128. 
4 Art. 93, Sec. 213. 
° Art. 93, Sec. 236. 
® Art. 93, Sec. 237. 
7 Art. 81, Sec. 150. 
8 idem. 
9 Art. 93, Sec. 239. 
10 Art. 93, Sec. 240. 
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7. Proceeds of Life insurance policies unless payable to the 
estate.!! 


8. Assets outside of Maryland not yet reduced to possession. != 
9. Advancements.? 


An estate for the life of another is an asset.15 


All goods, wares, merchandise, furniture, utensils, crops and 
other personal property are listed, including leasehold property. 
Trade-marks, patents, copyrights and contracts are also assets to 
be appraised and inventoried. Good will, however, is not con- 
sidered an asset in Maryland.'* The Orphans’ Court has power 
to pass an order that certain chattels be included in the inven- 
tory’ although their inclusion does not determine their title.1s 
Sometimes the opinion of the court must be obtained as to 
whether a thing is personal property or is a fixture and so not 
to be included in the inventory. It must be borne in mind, also, 
that because the appraisers may have estimated an item as of 
no value, it is not therefore to be omitted from the inventory, but 
is to be included and marked “no value.” Assets of the decedent, 
outside the state do not need to be inventoried unless they are 
reduced to possession.19 A mortgage held by the decedent is not 
listed as an asset, but is regarded as a debt due the decedent.2° 


List of Debts 


In addition to the personal property inventory, a separate 
inventory must be made of the debts due the decedent. This 
list of debts includes mortgages and rents which accrued before 
the decedent’s death. Rents accrued after his death belong to 
the devisee. This inventory must be filed within one year after 
death. The debts are divided into three classes: Sperate (hope- 
ful), desperate and doubtful.21 This is the statutory classifica- 
tion. In Schockett v. Tublin,?? however, a list was made of debts 
under the following heads: doubtful, cannot locate, uncollectible, 
slow. very slow, and good. The court said that under the circum- 


11 Bullen v. S. D. & Tr. Co., 177 Md. 271, 9 A. 2nd 581. 
'. (Supra note 3.) 

WiIt. SL, See, 150: 

Art. 98. Sec. 239. 

'6 Sieghman v. Marshall, 17 Md. 569. 

'* Linthicum v. Polk, 93 Md. 84, 48 A. 842. 

's Pratt v. Hill, 124 Md. 252, 92 A. 543. 

1° York v. Md. Trust Co. (supra note 3.) 


°° Handy v. Collins, 60 Md. 229. Tiffany calls a mortgage personal prop- 
erty. (Law of Real Property 1412). 


*1 Art. 98, Sec. 240. 
el (UMiont 1 1189 A> 521 
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stances of this particular case the classification was satisfactory, 
as the subject of the inventory was an installment clothing 
business. These debts are not appraised. 

If the deceased sold land before his death, but died before he 
could convey the land, or made a defective conveyance, the ad- 
ministrator may convey the land and receive the purchase money. 
Such purchase money before collection, shall be listed as a debt 
due the estate.2" In Tabacs v. Doerfler,?4 the deceased held a 
life estate with full power to sell the estate absolutely. He sold 
the estate in fee just before his death, and after his death the 
purchasers paid the money to the remaindermen. The court held 
that this was an error, and the purchasers were liable to the 
executor for the purchase price. 

The court will go over the list of debts, and designate which 
should be sued on. The administrator must then begin action to 
recover them. 


Real Estate Inventory 

By Article 93, Sec. 248, 249, a third inventory must be filed, 
the real estate inventory. This is merely for the purpose of 
- taxation, as the administrator has no interest in the real estate, 
excepting to sell it for the payment of debts if the court shall 
deem it necessary to do So. 

If the administrator or the Tax Commission desires it, a 
re-appraisal may be made within thirteen months. The Federal 
Government, for Federal tax purposes, allows from one year to 
fifteen months for a re-appraisal. This may be helpful in tax 
savings when prices fluctuate. The Tax Commission has a right 
to dispute the appraisal and have a hearing before the Orphans’ 
Court, from which appeal may be taken to the Superior Court. 


Reducing Assets to Possession 

It is the duty of the Personal Representative to reduce all assets 
to possession. He must, therefore, notify all tenants to pay their 
rents to him, he must cause all bank accounts and safe deposit 
boxes to be transferred to him, and get possession of all items of 
property. He must bank all money received by him in his name, 
must initiate litigation and continue the litigation which the 
decedent began. If he does not bring suit on the debts on which 
the court ordered suit, he is liable for the loss so caused.?5 

If he thinks someone is concealing assets of the decedent, he 
may bring that one to trial.26 On the other hand, if others be- 


-3 Art. 98, Sec. 245. 
74187 Md. 66, 48 A. 2nd 328. 
2>5 Art. 93, Sec. 242. 
“6 Art. 93, Sec. 265. 
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lieve that he is concealing assets, if, for example, he fails to list 
among debts due, money which he owed to the decedent, he may be 
brought into court.27 The trial takes place in the Orphans’ Court. 
If, however, the administrator resigns before action is brought 
in the Orphans’ Court, that court no longer has jurisdiction; but 
a bill for accounting must be filed in Equity.28 Also, if a third 
person is accused of hiding assets, but as a matter fact, that 
third person openly claims title to them, the Orphans’ Court has 
no jurisdiction; the action must be brought in Equity for ac- 
counting or in law for money had and received.2® This applies 
to third persons. If the Administrator himself is alleged to have 
concealed assets, a mere statement that he is the owner of them 
will not take jurisdiction from the Orphans’ Court. In such case, 
the Orphans’ Court will hear the case. This is the only instance 
in which the Orphans’ Court can determine title.3° 


Appeal from an order by the Orphans’ Court dismissing a pe- 
tition charging the administrator with concealment of assets can 
be made only to the Circuit Court of the County or Superior 
Court of Baltimore City.*! 


Of course, an executor may not waste or mismanage the assets 
of the estate. Such conduct is called “devastavit.” The Personal 
Representative has per se no power to invest. If he invests money 
of the estate without written authority of the court, he does so 
at his peril. Nor must he make any profit for himself.2. Nor can 
he buy, ordinarily, at his own sale. But if he does so in good faith 
and pays a fair amount, his purchase will be upheld.3? 


He may continue the business of the decedent if given power to 
do so in the will or if all the interested parties give him permis- 
sion.** If he does so without one of these, and loses, he must stand 
the loss personally. Under Article 2 B, Sec. 25, executors and ad- 
ministrators may continue the beverage business of a decedent 
upon a continuation of the license for eighteen months, and may, 
by order of court, sell alcoholic beverages without obtaining a li- 
cense. : 


27 Art. 93, Sec. 244. 
“8 Blumenthal v. Moitz, 76 Md. 564, 25 A. 686. 


°9 Gibson v. Clark, 62 Md. 256; Daugherty v. Daugherty, 82 Md. 231, 33 
A. 541. 


30 Fowler v. Brady, 110 Md. 208, 73 A. 15; Bowers v. Cook, 182 Md. 487, 
104 * 420; Anderson v. Curran, 155 Md. 548, 142 A. (RR NS et eh ea gal 3 TUES 
24 Md. 256. 


$1 Fleishman Foundation v. Fleishman, 198 Md. 45, 81 A. 2nd 72. 
32 Brown v. Tydings, 149 Md. 22, 130 A. 337. 

33 Schockett v. Tublin, 170 Md. 117, 183 A. 521. 

34 idem. 
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He may also compromise a debt with authority of the court.*® 
The law looks with favor upon such compromises, as in the inter- 
est of preventing litigation; and at times has approved a good 
compromise after it was made.3* The court, however. does not 
have authority to decide the validity or legal amount of the debt.** 
By Article 93, Sec. 283, it may also direct the administrator to 
compromise a debt either by or against the estate. 


Receipts given by an executor to a debtor before letters are 
granted are good; but an executor cannot compel payment to him 
before he obtains his letters.?® 


Only those assets which accrued during the decedent’s lifetime 
go to the administrator or executor. Rent due after the decedent’s 
death goes to the devisee or heir.2° Upon the death of a lessee, 
the unexpired part of the lease goes to the administrator, since 
it is personalty*® and the same is true of an unforeclosed mort- 
gage held by the deceased. If foreclosed, however, the mortgage 
goes to the heirs or devisees. In case of a contract for the sale of 
land, the vendor’s interest for the unpaid purchase price is per- 
sonalty and goes to the administrator; but the vendee’s interest 
_ goes to the heirs and devisees.41 When a partner dies, the legal 
title to the personal property passes to the surviving partners for 
the purpose of closing the business and paying the partnership 
debts. The share in the surplus after this is done goes to the 
administrator for distribution, even though the assets of the part- 
nership are realty.42 | 


Legal Actions by Executor 


An administrator or executor is allowed to employ counsel to 
aid him in pressing a suit or defending a will or any other neces- 
sary work connected with the administration of the estate; but 
if he employs counsel for routine duties, or to settle a dispute re- 
‘garding his commissions, or regarding any other action that is 
for his personal benefit, he must pay the fees himself.4* If he 
‘opposes a caveat filed before probate, he does so at his own risk.44 


35 Turk v. Grossman, 179 Md. 229, 17 A. 2nd 122. 

36 Blum v. Fox, 173 Md. 527, 197 A. 119. 

37 Badders v. O’Brien, .114 Md. 451, 79 A. 917. 

38 Alvord v. Marsh, 12 Allen (Mass.) 603. 
39 Art. 98, Sec. 388. 

40 Lang v. Wilmer, 131 Md. 215, ne A. 706. This is true of RA 
estates, Allender v. Sussan, 33 Md. 

Al Art. 98, Sec. 245: 

42 Art. 73-A, 25 (d) and 26, Currie v. Landes, 55 Cal. App. 73. 

43 Hayden v. Stevens, 179 Md. 16, 16 A. 2nd 122. 

44 Lewis v. Mason, 156 Md. 32, 143 A. 585; Tilghman v. France, 99 Md. 
GYT..59° AS eTe. | 
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In a proceeding to remove the executor, the court will allow coun- 
sel fees to him out of the estate to defend his title.45 Fees will not 
be allowed to settle an argument among claimants as to who are 
the beneficiaries,4* or to appeal from an agreement among the 
beneficiaries.47 

He will not be allowed fees to prosecute his own claim against 
the estate.48 In McGraw v. McGraw,*? an executor included in 
his account an allowance for compensation for his lawyer in prov- 
ing his claim against the estate for board for the testatrix. The 
court would not allow this, as it was his personal claim. 

Section 3 states that the executor or administrator of one who 
was killed through another’s negligence may sue to recover for 
medical expenses and pain and suffering up to the date of the 
death, and for funeral expenses. It is not within the province of 
this subject to detail the laws regarding actions for negligence 
causing death, but a few facts regarding these laws may clarify 
the executor’s duties in the matter. 

Laws regarding death actions are popularly called “Lord Camp- 
bell’s Acts,” although most statutory enactments today differ 
appreciably from the old English Act of that name. Article 67 5 
Sec. 1-6 states that the wife, husband, parent or child of one killed 
through negligence may bring an action in the name of the state 
against the one at fault within eighteen months after the death 
of the deceased, or, if the defendant was also killed, may bring 
action against his estate within six months after qualification of 
the administrator. In 1952, Sec. 4 of Article 93, was amended to 
read that if there is no surviving wife, etc., any person related 
to the deceased by blood or marriage, who was wholly dependent 
upon the deceased, may bring the action. The amount recovered 
is limited to the pecuniary loss suffered by his death. But by 
Article 98, Sec. 8, there is a separate action that may be brought 
by the executor or administrator. This is not for pecuniary loss. 
to the family but, as mentioned above for medical expenses, pain: 
and suffering, and funeral expenses. The money recovered in: 
these separate suits goes into separate hands. The money recov-. 
ered by the relatives for pecuniary loss goes directly to them; 
while the money recovered by the executor or administrator for 
medical expenses, etc., goes into the estate of the deceased. 

An administrator has a right to take any legal action that the 
testator could have taken, except for slander.®° In Bright. v.. 


*5 Bates v. Revell, 116 Md. 691, 82 A. 986. 

*® Mayor v. Link, 174 Md. 111, 197 A. 801. 

*? Surratt v. Knight, 162 Md. 14, 158 A. 1. 

'S Hayden v. Stevens, 179 Md. 16, 16 A. 2nd 922. 
4974 Md. 554, 22 A. 132. 

50 Art. 98, Sec. 3. 
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Ganaé§,*' a testator left a large sum of money to a man if he should 
be in his employ at the time of his death. Shortly before the testa- 
tor died, this employee tried to rape the testator’s wife; and the 
executor refused to pay the legacy. The court upheld his refusal, 
on the basis that if the employer had known of the incident, he 
would have discharged the man and the action was as available 
to the executor as it would have been to the employer himself 
within his lifetime. 

When a cause of action arises in connection with real property 
during the decedent’s lifetime, such as for breach of covenants, 
trespass or damages for condemnation, this right passes to the 
personal representative. On the other hand, where the cause of 
action regarding realty accrues after the decedent’s death, only 
the heirs are entitled to sue. 


Creditors may bring suit to have set aside property transferred 
by the decedent in order to defraud them.®? Conversely, the ex- 
ecutor may sue to recover property transferred by another to 
defraud the decedent, if it is personal property; if it is real prop- 
erty it is for heirs or devisees to bring the action.** 

The executor should defend suits against the estate, and if he 
fails to do so, or does so in a negligent manner, he may be removed 
from office.*4 


According to common law, if a man acted as executor and also 
as attorney, he was not entitled to be compensated in both capaci- 
ties.*° However, in Taylor v. Denny,** a trustee who was an at- 
torney was allowed to collect both trustee’s commissions and at- 
torney’s fees, and in Abell v. Brady,*? one was allowed to collect 
as executor and as trustee. There seems to be no reason, therefore, 
why an attorney who is executor should not be allowed to charge 
himself as executor, counsel fees for special services. New Jersey 
and New York have statutes allowing such fees. He may not, of 
course, nor may any executor, be allowed counsel fees for routine 
services which are a normal part of the executor’s duties. 


An administrator C.T.A. d.b.n. cannot bring action upon the 
bond of the deceased executor. If such executor has misapplied 
funds (called devastavit) the beneficiaries may apply to a court 
of equity for appointment of a trustee to sue on the bond.’ 


° 51171 Md. 493, 189 A. 427, 109 ALR 467. 

5° Savings Bank v. Sauble, 182 Md. 628, 39 A. 2nd 862. 

53 Feeney v. Rinyan, 316 Ill. .246, 147 N. E. 114. 

54 Haas v. Reimer, 177 Md. 567, 10 A. 2nd 705. 

55 Parker’s Estate, 200 Calif. 182, 251 Pac. 907. 

56118 Md. 124, 84 A. 369. 

57 79 Md. 84, 28 A. 817. 

58 Morrow v. Fid. & Deposit Co., 100 Md. 256, 59 A. 735. 


COLLECTION OF ASSETS eA 


Sales of Property 


Sometimes it is necessary that the property of the decedent be 
sold. If it is more advantageous that the personal property be 
sold, or if real or personal property must be sold to meet debts or 
taxes, the executor or administrator can obtain authority from 
the courts to sell it.*® In case of real property, the devisee is re- 
garded as the owner until the new owner is entitled to possession. 
There can be no sale of property, however, until the inventory is 
filed.6° Since upon the death of the decedent the real property 
devolves immediately upon his heirs, there is no reason, if all are 
Sui juris, and agree upon it, why they cannot sell immediately 
without the consent of court. : 


If, however, one of those interested in the property is a minor, 
guardianship papers must be obtained, and in addition to the ap- 
praisal and inventory in the estate account, the guardianship 
account must show warrant to appraise the minor’s interest, ap- 
praisal, inventory, petition for sale, and ratification of sale. If 
one of those interested is non compos mentis, the sale must be in 
the Equity court. , 

When an executor or administrator desires to sell property for 
payment of debts, he must obtain the court’s permission. 

If necessary to pay inheritance taxes, the Orphans’ Court can 
order the sale of real estate to any amount.*! The statute of limi- 
tations on this is four years after ascertainment of the amount 
of tax due.6? 

To pay debts or to facilitate distribution, the Orphans’ Court 
can order the sale of real property to the value of $2,500 only. If 
the property is of greater value than $2,500, permission for its 
sale must be obtained from the Equity court. This applied only 
in intestacy, until the Act of 1949, (Art. 93, Sec. 304) by which 
testate estates were also included. 

All property must be appraised before it is sold.*2 At a private 
sale, property cannot be sold for less than its appraised value. 
When petitioning for sale the usual phraseology is ‘at public or 
private sale for the highest price obtainable, but if at private sale, 
for not less than the appraised value.” — | 

In case of personal property, the Orphans’ Court can authorize 
a sale to an unlimited amount.*? In leasehold sales, however, no- 


59 Art. 98, Sec. 306. 

6° McLaughlin v. McGee, 131 Md. 160, 101 A. 682. 

61 Art. 81, Sec. 156. 

62 Art. 93, Sec. 306, McLaughlin v. McGee, 131 Md. 160, 101 A. 682; 
Houston v. Wilcox, 121 Md. 91, 88 A. 32. 

68 Art. 81, Sec. 157, Simpson v. Ashman, 184 Md. 498, 41 A. 2nd 477. 
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tice must be published once a week for three weeks before the 
sale.&4 


If the testator authorized a sale of real property in his will, 
the executor can sell this real property by virtue of this authority, 
and need not apply to the court for permission.*5 No court order 
is needed to foreclose on a mortgage held by the decedent. 


If, however, the will authorizes a sale of personal property, it 
is nevertheless necessary to apply to the Orphans’ Court, unless 
the will expressly says that the property may be sold “without 
application to any court.’’6* These are the magic words without 
which no permission can be given in the will to sell personal prop- 
erty.°* This applies also to intangibles and choses in action.** 
Perishables, however, as crops and vegetables, do not need a court 
order.*” No purchaser of property need accept title until a copy 
of the will and order of probate, properly certified is filed in the 
Orphans’ Court of the county in which the property lies.7° © 


All sales must be reported to and ratified by the court,‘! and 
ratification may be contested. The report of the sale should con- 
tain information as to (1) type of sale, whether public or private, 
_ (2) what was sold, (3) total amount of sale, (4) if private, alle- 
gation that it was sold at the highest price obtainable and for not 
less than the appraised value, (5) if under power in a will, ref- 
erence to that power, (6) reference to the inventory. 


In Park and Tilford v. Nash,*? the trust company which ad- 
ministered the estate sold a trade-mark to the Park and Tilford 
Co., but did not report the sale to the court. Later one of the lega- 
tees got a better bid for the trade-mark. The first sale was set 
aside, because it had not been reported. In Turk v. Grossman,‘ 
a sale was set aside for lack of due notice, lack of fair value, 
neglect. to seek bidders and suspicion of collusion. In Cook v. 
S. D. & Tr. Co.,74 a trust company sold property to the highest 
bidder at a private sale. This sale was reported, however. Then 
the trust company received a better offer, which it desired to ac- 
cept. The court, however, would not set the sale aside. In Boc- 


64 See Sykes’ Probate Forms, p. 133-180. 

65 Lochary v. Corrigan, 182 Md. 372, 103 A. 1001. 

66 Art. 93, Sec. 309. — 
. 67 Brooks v. Bergner, 83 Md. 354, 35 A. 98. 

‘8 Alexander v. Fid. & Deposit Co., 108 Md. 541, 70 A. 209. 
69 Art. 93, Sec. 311, Levering v. Levering, 64 Md. 399. 
7° Art. 98, Sec. 87. 

71 Zahn Realty Co. v. Snyder, 191 Md. 374, 62 A. 2nd 276. 
72 166 Md. 373, 171 A. 339. 

73176 Md. 646, 6 A. 2nd 639. 

“4172 Md. 398, 191 A. 718. 
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cuty v. Spitznagle,*® an attempt was made to have a sale set 
aside because it was not public. Upon showing, however, that the 
executor had used due diligence in trying to get a bidder, and 
that the price was fair, the sale was allowed to stand. 


If an executor sells on credit, he must require a bond and se- 
curity for payment, and not convey the property until these are 
obtained.** In case of sale of property for debts, no credit may 
be extended over twelve months,77 and the executor is responsi- 
ble for the purchase money if he does not take the steps necessary 
to safeguard and collect it.78 


Ordinarily, an executor may not buy at his own sale. Such a 
purchase is not void, or fraudulent, but voidable upon objection by 
parties in interest.” If, however, it can be proved that the sale 
was bona fide, and that he paid a fair price, the court may allow 
it. In Shockett v. Tublin,®° an executor bought a list of debts of 
an installment clothing business. The court said that ordinarily 
it. was against public policy for an executor to purchase at his 
own sale, but in this case, the price being fair, and none of the 
beneficiaries objecting, the sale was not set aside. 

“The Orphans’ Court has a right to determine whether the sale 
was properly advertised, whether it was fairly conducted, wheth- 
er the purchaser was acting as agent of the executor, whether 
the prices were fair and adequate, and whether the sales were to 
someone other than the highest bidder.’’8! 

The Orphans’ Court has a right to decree a sale of real prop- 
erty up te $5,000 appraised value, held by a guardian for a ward, 
where such sale is advantageous to the ward.82 

A spouse may consent in writing to the sale of the property 
free from any claim of dower; and if she does so, the court will 
allow her 1/10 to 1 /7 of the proceeds, depending on her age.83 

If the executor dies before the testator, and an administrator. 
C.T.A. is appointed, he does not acquire with his office a power of 
sale given in the will ;8* but if the testator dies first, then the ex- 
ecutor dies, so that an administrator C.T.A.d.b.n. is appointed, 


5166 Md. 542, 171 A. 35. 
*6 Hurtt v. Fisher, 1 H. & G. 94. . 
77 Art. 98, Sec. 303. 

"$ Hurtt v. Fisher (supra note 76). 

7? Harlan v. Lee, 174 Md. 479, 199 A. 862. 
80170 Md. 117, 183 A. 5381. 

81 Harlan v. Lee (supra note 19). 

82 Art. 98, Sec. 184. 

83 Art. 93, Sec. 399. 


8 Murray v. Conley, 124 Md. 220, 96 A. 476. Many states, by statute have 
changed this rule. See Atkinson, 1953 Ed. p. 670 or Evans Powers of Joint 
Executors to sell Land, 85 U. of P. L. R. 154. 
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such power of sale passes to him. The reasoning is that at the 
testator’s death, the power of sale vests in the executor, who can 
pass it on to his successor; but if the testator outlives the exec- 
utor, the power never vests.*5 

The Equity Court has concurrent jurisdiction with the Or- 
phans’ Court in all sales of real property.’ The Orphans’ Court 
is to be preferred, however, as its action is quicker and less 
formal. 

An order nisi must be published after the sale of real and lease- 
hold property, but it can be dispensed with if all the parties are 
sui juris and waive publication.** After the publication of the 
order nisi, the sale can be objected to by interested parties; but 
it may not be objected to by an unsuccessful bidder, unless he is 
otherwise interested.§® 

Power to sell in a will does not include power to mortgage.®” 

If land is sold under a testamentary power, the proceeds not 
needed to pay debts or carry out some specific provision of the will 
go to the persons who would have been entitled to the realty.°° 
If, however, land has simply been contracted to be sold before a 
testator’s death, the gift is adeemed, and the money from the sales 
will not go to the devisees.®! Sales by an administrator are valid, 
although his letters may afterwards be revoked.?2 

The filing of a caveat does not suspend the executor’s power of 
sale contained in the will.98 

Sales in bulk by an executor do not have to fulfill the statute 
relative to notice and statement for bulk sales. : 

Sales of real estate made by executors are “judicial sales,”’ and 
therefore not within the statute of frauds. 

On sales of real estate an administrator may claim a commis- 

sion of from 2% to 10%.% 
By Article 16, Sec. 254, if a person dies leaving personal prop- 
erty insufficient to pay his debts, any of his creditors, or his ex- 


*5 Wilcoxon v. Reese, 63 Md. 5465. 

86 Art. 93, Sec. 315. 

“7 Art. 93, Sec. 323. 
. 88 Boccuti v. Spitznagle, 166 Md. 542, 171 A. 35; Cook v. S. D. & Tr. Co., 

172 Md. 398, 191 A. 718. 

89 Stengel v. Royal Realty Co., 179 Md. 204, 17 A. 2nd 127; Tyson v. 
Latrobe, 42 Md. 325. 

© Cronise v. Hardt, 47 Md. 433. 

9t Walker v. Waters, 118 Md. 208, 84 A. 466. 

* Blum v. Fox, 173 Md. 553, 197 A. 117; Knapp v. Knapp, 149 Md. 219, 


~ 431-A. 327. 


*’ Parker v. Leighton, 181 Md. 407, 102 A. 552. 
Seat oi toe, cn, 54, 

°5 Wareheim v. Graf, 83 Md. 101, 34 A. 364. 

6 Art. 98, Sec. 312, Gebhart Vv. Strong, 20 Md. 527. The author believes 
this to be because the money is personal property added to the estate, so 
that he may not collect much commissions and also executor’s commission 
on the same funds. 
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ecutor or administrator may ask the Equity Court to decree a 
sale of the real estate for payment of his debts. 


Power of sale given to a foreign administrator by will can 
be used by him in Maryland, and in pursuance thereof he can pass 
title in Maryland. If a foreign testator contracted to sell prop- 
erty in Maryland before he died, the foreign administrator can 
complete the sale.97 


Sometimes there is in the will an implied power of sale, as, for 
example, a direction to distribute the proceeds in such a way as 
could not be done without a sale of the property.°8 But no such 
power of sale is implied simply because the testator does not leave 
sufficient money to discharge the pecuniary legacies®® or from a 
provision that the property “may be sold” within a specified pe- 
riod “if my children so elect.’’19° 


Conversion 


There is a maxim of Equity to the effect that Equity regards 
that as done which ought to be done. Therefore, if a testator 
leaves real property to be sold for some purpose, at the moment 
he dies that property is converted from real property to personal 
property. In the eyes of the law it is money. It does not go to his 
heirs, but to the personal representative to be sold. Conversely, 
if he leaves money with the direction that it be used to buy real 
estate, at the moment he dies that money becomes real estate 
in the eyes of the law. It is subject to dower. 

The classic case in Maryland on this subject is Stake v. Mob- 
ley.1°! A testator died in 1887. His will read, “the balance of 
my estate I divide share and share alike among my children or my 
heirs, and give the executor power to sell all the property.” A 
portion of the property was sold to pay the decedent’s debts; but 
one piece of property, a hotel, remained. His daughter placed a 
mortgage on the hotel, granting “all right, title, interest and es- 
tate in and to the following described property,” describing the 
hotel property. But she did not convey her interest in the pro- 
ceeds of any sale of it. Then in November, 1905, seventeen years 
after the mortgage had been placed, the executors decided to sel] 
the hotel, and the mortgagees informed them that they could not 
sell until the mortgage was paid. The executor contended that 
the mortgage was a lien on real estate, but that the hotel was per- 


97 Art. 98, Sec. 85. 

°S Talbot v. Compher, 136 Md. 95, 110 A. 100; Ogle v. Reynolds, 75 Md. 
145, 23 A. 137. 

°° St, John’s Church v. Dippoldsman, 118 Md. 242, 84 A. 373. 

100 Porterfield v. Porterfield, 85 Md. 664, 37 A. 358. 

101 102 Md. 408, 62 A. 963. 
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sonal property, having been converted by the direction to sell 
given in the will. The Court of Appeals upheld the executors. 
It is to be noted that there was no express direction to sell given 
in the will; but as the testator directed all his estate to be divided 
among his children, and gave his executors full power to sell and 
convey, the court held that the executors were to sell all the real 
estate, whereby an equitable conversion arose from the date of 
the testator’s death; and the interests of the children were mere- 
ly interests in the proceeds of the sale, and not in the land itself. 
The mortgage was therefore not a lien upon the proceeds of the 
sale, because it did not convey the mortgage interest in those 
proceeds, but simply in the land. 


Because this doctrine may work a hardship, courts steer away 
from it as much as possible, and try to keep it within the limits 
of absolute necessity. 

‘“‘Where executors are directed to sell real estate and distribute 
the proceeds, the proceeds are regarded as gifts of money, and 
not as devises of real estate. As such, they go to the next of kin 
and not to the heirs at law.’1°2 If an executor is directed to sell 
property and turn the money over to the legatee, or with a certain 
sum to buy property or an annuity for the legatee, the legatee can 
elect to take the property itself before it is sold or the money 
itself before the property is bought. However, if a testator 
directs that an annuity be purchased for the legatee from some 
institution whose annuity plan provides for the payment of in- 
terest for the life of the legatee, the principle to go to the insti- 
tution after his death, the legatee cannot elect to take the money 
instead of the annuity, thus depriving the institution of its 

rights.1% 


102 Kuiken v. Simonds, 65 A. 2nd 114 (N. J.) 
103 Gilbert v. Findlay College, 195 Md. 508, 74 A. 2nd 36. 


CHAPTER XVII 
PAYMENT OF DEBTS 


After the collection and reducing to possession of the decedent’s 
assets, comes the payment of debts. 


Notice to Creditors 

The first step in accomplishing the payment of debts, is the 
publishing of notice to creditors. Six months before he intends 
to make any distribution of the estate, the administrator must 
publish this notice, giving the name and address of the adminis- 
trator.1 If the administrator should die after publication of no- 
tice, it is not necessary that the notice be re-published.2 In Balti- 
more City the notice is published in the Daily Record. In the 
counties it is inserted in a paper of general circulation within the 
county where the property is situated. It must be published once 
a week for four successive weeks, and tells all creditors to present 
their claims no later than six months from the date of the first: 
notice.? 3 Fi 

If within six months a creditor does not file his claim, the ad- 
ministrator is safe in making distribution of the estate, and no 
creditor can later claim anything from the executor except for 
property that may later come into his hands.‘ A creditor who 
comes in after six months may, however, follow the assets into 
the hands of the next of kin by an action in a court of equity.5 
He may bring action against any of the general legatees; but 
if he collects from one, that one may look to the others for reim- 
bursement. He may even attach real property that has devolved 
to the heirs. If, however, such heir has sold the property to an 
innocent purchaser for value, the innocent purchaser will be 
protected.** Creditors must not, however, unduly delay in bring- 
ing such action.® 


Passing of Claims 
Claims are passed by the Orphans’ Court or Register of Wills, 


1 Art. 98, Sec. 118. 

2 idem. 

3 idem. 

* Wethered v. S. D. Tr. Co., 79 Md. 153,.28 A. 812. 

5 Baker v. Cooper, 166 Md. 1, 170 A. 556; Zollickoffer v. Seth, 44 Md. 370, 
McHugh v. Martin, 198 Md. 173, 81 A. 2nd 623. 


5° Van Bibber v. Reese, 71 Md. 601, 81 A. 892. 
6 See note 5. 
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and entered in a book. Claims must be passed, or proved by other 
means. Creditors file their claims with the clerk, and pay ten 
cents if the claim is under fifty dollars, and the clerk authorizes 
payment. If the debt is over fifty dollars, the clerk makes the 
notation ‘“‘will pass when paid.” This does not mean that the debt — 
will certainly be paid, but that it will be submitted for payment. 
It protects the executor, so that he does not have to pay at his 
own risk.? The executor may for good cause refuse to pay a debt 
that has been passed.8 Vouchers should be submitted for every 
debt. On these vouchers should be put the date the person died, - 
and the court in which the estate is being administered. This is 
for the convenience of the Register of Wills. All vouchers must 
be accompanied by an affidavit of the creditor that none of the 
debt, except the amount credited, has been paid.® Claims may be 
classified, according to the time they become due, into three 
classes (1) Matured obligations, or those due before death of the 
decedent or, if after his death, before expiration of notice ‘to 
creditors. (2) Unmatured claims, or those which do not mature 
until after expiration of notice to creditors. (3) Contingent 
claims, or those which may never become due. | 


As to unmatured claims, the amount may be discounted at its 
present value and the creditor paid at once, or the administrator 
may retain a sum sufficient to meet the obligation when it shall 
become due, or the heirs may be paid their full share upon giving 
bond to insure that they will pay the obligation when it becomes 
due. As to contingent claims, the estate cannot be held up in- 
definitely to await a determination of these. The only recourse 
the creditor has, therefore, is to sue the heirs in case the con- 
tingency occurs after administration has been completed. If 
the administrator asks the court to withhold an amount he feels 
sufficient to meet an unliquidated debt, and the creditor does not 
assert his claim within three years, the court will fix an amount 
due, and offer that to the creditor, and it will be all he is entitled 
to unless further funds come into the administrator’s hands. 
And by Article 93, Sec. 114, if the administrator did not know of 
a debt, he is fully protected in paying out all the assets. Reg- 
istering claims with the court gives notice to the administrator, 
but does not establish the validity of the claim. 


_ Tf the executor has a personal claim against the estate, he must 
- submit with it a threefold affidavit (1) an affidavit from him- 


_ 7 Blum v. Fox, 173 Md. 534, 197 A. 177. 
‘ Art. 93, Sec. 123, 124; Sieghman v. Marshall, 17 Md. 569. 
” Art. 93, Sec. 90. 
10 Zollickoffer v. Seth (Supra Note 5). 
'1 Turk v. Grossman, 179 Md. 229, 17 A. 2nd 122. 
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Self as creditor (2) an affidavit from someone else familiar with 
the transaction (his bookkeeper, for example) to the effect that 
the debt is owing and that no payment has been made (3) an 
affidavit from himself as personal representative that as per- 
sonal representative he has not made any payment on the debt. 


Debts Barred 


If a claim is barred by the statute of limitations, the executor 
may nevertheless pay it if he thinks it to be a just claim.12. Con- 
versely, if a legatee owes money to the estate which is barred by 
limitations, the executor may retain the amount as a set-off.13 


An executor may revive a claim, by promise or acknowledg- 
ment?‘ or compromise a claim.14* Such a compromise is usually 
handled in the final account of the administrator. By Section 283 
however, the Orphans’ Court is authorized to direct the admin- 
istrator to compromise some claims. 


. Any action against an executor for accident or injury by the 
decedent must be brought within six months after the appoint- 
ment of the personal representative. 


An ordinary debt is barred by the statute of limitations after 
three years. A judgment or specialty has twelve years to run. 
Death does not stop the running of limitations!® but if a claim is 
not filed within six months after notice to creditors, the ad- 
ministrator will not be responsible: If the claim is against real 
estate, however, the creditor has eighteen months in which to 
file. If the claim is not due until after the death of the deceased, 
the statute does not begin to run until the administrator is ap- 
pointed. Also, the death of a debtor suspends the statute until 
the administrator is appointed.1¢ 


If the administrator delays suit on a debt until the statute of 
limitations has crept up on him, he will be chargeable with the 
debt. 


An administrator is not held accountable for the payment of 
any debt, unless it is (1) ~passed by the Orphans’ Court and 
entered on the docket (2) legally authenticated or (3) suit has 
been entered against the administrator for it. But taxes are not 
required to be passed by the Orphans’ Court or proved as 
ordinary debts. Executors and administrators are held affected 


12 Art. 93, Sec. 105. 
13 Frank v. Wareheim, 177 Md. 48 A. 2nd 186. 
14 Fledderman v. Fledderman, 112 Md. 226, 76 A. 85. 


14° On compromise without consent of court see Blum .v. Fox, 173 Md. 827, 
197 A. 117 also M. L. Rev. Vol. II:379. 


15 Brooks v. Preston, 106 Md. 693, 68 A. 294. 
16 Murphy v. Cady, 145 Mich. 693, 68 A. 294. 
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with notice of taxes due upon property in their custody, and it is 
their legal duty to ascertain and pay them.17 

Section 115 states that if a claim be presented to the adminis- 
trator, and he shall refuse payment on it in writing, such claim ~ 
will be forever barred unless the creditor shall bring suit upon 
it within nine months after such rejection.1§ However, in Bogart 
v. Willis,!® an executor refused a debt in writing, then later ac- 
knowledged it to be a legitimate debt. The creditors sued after 
nine months, and recovery was allowed on the ground that the 
acknowledgment revived the debt and rescinded the rejection. 
An administrator may revive the decedent’s debt by promise or 
acknowledgment, but only after he has obtained letters.2° 


Suits against the Administrator 


If a claim is filed against an estate in the Orphans’ Court and 
the administrator refuses to pay, the Orphans’ Court has no 
jurisdiction to adjudicate the claim. The administrator must be 
sued in an action at law.?! 

Article 52, Sec. 10 says that an executor may be sued before a 
justice of the peace within six months if he disputes a claim. 
' Otherwise, creditors have thirteen months to bring suit. If 
the statute of limitations has begun to run prior to the death it 
is not interrupted. If the action accrued after death, the statute 
will begin to run when the administrator is appointed.?" 

In any suit against the administrator, the party filing the 
claim cannot testify to any transaction had with the deceased, 
unless called upon by the opposite party to do so.22. Other per- 
sons not parties to the action may do so.2® In Handy v. Collins,?4 
it was held that legatees cannot sue an executor until after the 
time for stating the administration account has expired. If 
action on a contract is barred under the statute of frauds, the 
court may make an award under a quantum meruit basis.?5 

An executor may be sued either in the county where he lives, 
or in the county where he obtained administration.?¢ 


17 Bonaparte v. State, 68 Md. 465; Parker v. Leighton, 131 Md. 419. 

18 Donnally v. Montg. County Welfare Bd., 200 Md. 534, 92 A. 2nd 354. 

19 158 Md. 383, 148 A. 585. 

20 Webster v. LeCompte, 74 Md. 259, 22 A. 232; Fledderman v. Fledderman 
(Supra note 14); Houch v. Houch, 112 Md. 131, 76 A. 581. 

21 Montg. County Welfare Bd. v. Donnally, 195 Md. 442, 73 A. 2nd 505. 

21" Lang v. Wilmer, 131 Md. 215, 101 A. 706. 

22 Art. 93, Sec. 3. 

23 Tilghman v. Lamp, 168 Md. 34, 176 A. 629. 

2460 Md. 229, 45 Am. Rep. 725. 

25 Neudecker v. Leister, 1832 Md. 575, 104 A. 47. 

26 Turk v. Grossman, 176 Md. 644, 6 A. 2nd 641. 
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Even though a claim is disallowed by the Orphans’ Court, it. 
may be sued on at law or in equity; likewise, an executor can 
refuse to pay a claim passed by the court.27 


An executor is personally liable for injuries through negli- 
gence caused by means of property in his custody.?8 


A claim against the estate for personal services rendered to 
the decedent will generally be sent to the law court for trial. In 
such trials if the services were rendered by a member of the 
family, they will be presumed to have been gratuitous; but if 
rendered by a stranger they will be presumed to have been 
rendered with an understanding that they should be paid for.29 
In Lee v. Lee,’ a son tried to collect from his father’s estate. 
There was no contract between them, but the son looked to a 
legacy to reimburse him for services. The court said, “If the 
services were rendered without any view to reward, but with a 
view to a legacy, the demand could not be set up against the 
estate.”’ 


An executor need not plead limitations if he feels the debt is 
fair, but must do so if the claim is considered unfair.?1_ He ean- 
not plead limitations on his own debt to the estate.32 


Time for Payment 


The executor has thirteen months in which to pay all the 
creditors; but if he has good cause for delay, the court will allow 
him four additional months. This is true of all debts except the 
undertaker’s bill. If he does not pay this within ninety days 
after the granting of letters, he may be cited by the court at the 
petition of the undertaker, after which he will be given ten more 
days. If at the end of that time he has not paid the bill, he may 
be removed from office.°3 


By Art. 98, Sec. 109 an administrator may, with approval of 
the court, appoint a meeting of creditors for a certain day, after 
three weeks notice, when payment shall be made under the court’s 
direction and control. If.a creditor fails to appear at this meet-. 
ing, his interest in the fund for distribution will cease, so far as. 
the executor is concerned, except for_money later coming into 


*7 Art. 98, Sec. 107; Houch v. Houch, 112 Md. 131, 76 A. 581. 
28 Bannigan v. Woodbury, 158 Mich. 206, 122 N. W. 531. 


°° Giering v. Sauer, 120 Md. 295, 87 A. 774; Krug v. Mills, 159 Md. 670, 
152 A. 498. 


8°96 G. & J. 316. 


31 Dunninger v. Cummins, 115 Md. 297, 80 A. 922; Haas v. Reimer, 177 . 
Md. 571, 10 A. 2nd 705. 


32 Long v. Long, 118 Md. 201, 84 A. 375. 
83 Art. 98, Sec. 6. . 
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his hands. In this case, also, however, a creditor may go after 
the money in the hands of the legatees.*4 


Administration Account 


Within twelve months after he has obtained his letters, the 
personal representative must file his first administration ac- 
count.*5> This is usually the only account filed, but some estates 
are not in very liquid form, and take a while to straighten out. 

Further assets may also come into the administrator’s hands 
after the account is filed. So every six months after the first ac- 
count, another account must be filed. For very good cause, the 
court may extend the time to not more than six additional months. 
If he fails to file in time he is liable for interest and damages.?¢ 


On one side of the account will be listed all the assets—in- 
ventories, sales, debts collected, etc. On the other side will be all 
disbursements. They will be in the following order: — 


1. Funeral expenses. Up until 1949 these could not be more 
than $300 without special order of the court. This amount has 
been changed to $500. In Nat. Met. Bank v. Gowler,?* it was 
held that if the executor pays the funeral bill of a wife out of the 
estate or out of his own funds, he can charge the husband with 
the costs. The purpose of the Acts of 1933 Chap. 69 (Code, Art. 
93, Sec. 8) is to make a deceased married woman’s estate, if 
solvent, a primary source for the payment of her funeral ex- 
penses, but not to release her husband therefrom.3** A married 
woman may provide, of course, by her will that the funeral ex- 
penses shall be paid out of her own estate.°®* 


2.° Costs of administration. This includes reasonable attor- 
ney’s fees, and the executor’s commissions. The executor is 
entitled to from 2% to 10% on the first $20,000 of the personal 
property coming into his hands and 2% on any amount over 
$20,000. Neither the testator by his will nor the court may 
deprive him of these commissions.?® He is paid on the gross 
value of the personal estate, and on the debts which he actually 
reduces to possession. Or, if he assigns them to the legatees, he 


“4 Segafoore v. Hospelhorn, 179 Md. 325, 18 A. 2nd 198. 
35 Art. 93, Sec. 1, 2. 
86 Art. 93, See. 3. 
23752 A. 2nd 280 (D. C.), 168 Fed. 2nd 581. 
37" Anderson v. Carter, 175 Md. 542, 2 A. 2nd 677. 
' 38 Farver v. Pickett, 162 Md. 10, 158 A. 29. 

89 Sehloss v. Rives, 162 Md. 346, 159 A. 745; Handy v. Collins, 60 Md. 229. 
Only two other states, Alabama and New Jersey, deny the testator the right 
to control the compensation of his executor or trustee. See 38 Mich. L. 
Rev. 381. 
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may collect a commission on their value as assigned.4? The court, 
in its discretion, may deny commissions if the executor has 
misappropriated funds, and also charge him compound interest. 
The allowance or denial of commissions is not appealable.41 If an 
administrator is left a legacy expressly in lieu of commissions, 
the court may deny an allowance unless the legacy is insuf- 
ficient.42 The executor must pay a tax on his commissions of 1% 
on the first $20,000 appraised value of the estate, and 1/5 of 1% 
on all above $20,000. No counsel fee will be allowed an executor 
for settling a dispute between beneficiaries.42 Counsel fees are 
not allowed out of the estate for the ordinary work of adminis- 
tration.*# This is the administrator’s work, and if he cannot do 
it without assistance of counsel, the counsel fees must come out 
of his commissions. However, if the executor is a lawyer, and 
in addition to the regular duties, he performs legal services he is 
entitled to additional compensation.*‘® 

When petitions for legal services are entered, the personal 
representative, and not the attorney, presents the petition. The 
Orphans’ Court will not as a rule accept such petitions from an 
attorney unless it is shown that the personal representative has 
refused to make provision for counsel fees. Retainer fees are 
permitted in Maryland. Fees will also be allowed out of the 
estate for auditor, tax expert or other experts if they are neces- 
sary for the estate. Premiums on bonds are allowable.4é Fees 
are allowable to the administrator for successfully establishing 
his right to letters.47 


3d. The widow’s allowance. This is $150 if there are minor 
children and $75 if there are no minor children.48 This right 
vests on the death of the husband, so upon the death of a widow 
before it is distributed to her, devolves upon her personal repre- 
sentative.*® 


_*° Hardt v. Birley, 72 Md. 134, 19 A. 606; Brown v. Tydings, 149 Md. de 
130 A. 377. ; 

41 Am. Jewish Distributing Comm. v. Eisenberg, 194 Md. 193, 70 A. 2nd 
40; Brown v. Tydings, 149 Md. 251, 180 A. 337; Beachley v. Estate of Blin- 
ger, 119 Md. 156, 86 A. 135. As to agreement to serve without compen- 
sation, see Mott v. Fowler, 85 Md. 676, 37 A. 717. If the will provides less 
then provided by statute, the statute previals. Handy v. Collins, 60 Md. 229. 

42 Art. 93, Sec. 10. 

*8 Mudge v. Mudge, 155 Md. 1, 141 A. 396. 

+4 Am. Jewish Distrib. Comm. v. Eisenberg (supra note 41). 

#5 Sloan v. Duffy, 117 Wis. 480, 94 N. W. 342, Wilson’s Estate, 83 Neb. 252, 
119 N. W. 522; Davidson v. Story, 106 Ga. 199, 32S. E. 867. 

46 Art. 24, Sec. 10. a 

47 Ex parte Young, 8 Gill 286. 

48 Art. 98, Sec. 332, 333. 

#9 Pyles v. Bowie, 123 Md. 13, 90 A. 772. 
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4. Taxes. If the executor unduly delays the payment of taxes, 
he may be required to pay them out of his own funds.®° 


5. Medical expenses. Not to exceed $100; $50 for the doctor 
and $50 for the nurse. | 


6. Allowance for things lost or perished without fault of the 
executor. 


7. General debts. These, too, have priority. First are claims for 
rents for which distraint may have been brought, but not for 
more than three months; second are claims for wages, salaries 
and commissions for not more than three months, and claims 
founded on judgments and decrees. Third come all other just 
claims. If there are not sufficient assets to discharge all judg- 
ments and decrees, judgment and decree creditors will rate pro- 
portionally. A judgment of another State is regarded as only 
a contract debt in the distribution of assets in this state.51 Where 
the state and individuals have judgments against the decedent, 
the judgment of the State is preferred in the payment of claims.®” 

The above designation of amount allowed for funeral expenses 
and medical expenses does not mean that one may not charge the 
estate with a greater amount for these items. It means simply, 
that this amount constitutes a preferred debt; any surplus will be 
paid in the order for general debts. The cost of a suitable tomb- 
stone is properly allowable out of a solvent estate as part of the 
funeral expenses. In Crothers v. Crothers,®3 however, where the 
net estate was only $4300 and the executor spent $1675 for curb- 
ing a cemetery lot and erecting a monument, the court ruled that 
this was too disproportionate an expense, and did not allow it. 
In some cases the cost of a cemetery lot can be allowed, but only 
so much of the lot as is sufficient for one burial.54 Expenses of 
funeral. dinners, however, are not chargeable.55> A reasonable 
amount for flowers is allowable®* and also for masses.** 


Taxes 


_ One of the hardest problems for an executor or administrator 
to solve is that of paying the taxes. (It must also be borne in 
mind that if the personal representative pays out money in 


50 Cook v. Aronheim, 186 Md. 138, 48 A. 2nd 105. 

‘51 Brengle v. McClellan, 7 G. & J. 484; Bank of U. S. v. M’ch’nts Bank, 7 
Gill 436. ; 

52 Contee v. Chem, 1 H. & J, 417. 

53123 Md. 603, 91 A. 691. 

54 Tsaracklis v. Charaklis, 176 Md. 28, 3 A. 2nd 725. 

55 Shaeffer v. Shaeffer, 57 Md. 684. 
_ 56 O’Reilly v. Kelly, 22 R. I. 151, 46 A. 681. 
5724 Op. Att’y Gen. 302. 
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ignorance of the taxes due on it, he will be personally liable to 
the government for those taxes. If, on the other hand, he de- 


raise the revenue. The lawyer should therefore not only keep 
abreast of the latest tax laws, but should advise his clients to 
keep quite a portion of his estate in liquid form. A healthy in- 


becoming due after the death must be borne by the heirg,58* 


‘Second—The Federal Income Tax for the preceding year and 
for the fraction of the year in which the decedent died, if the 
amount is $600 or more. This is filed, by April 15.58" In event 


Third—The Ma yland Income Tax, due the 15th day of the 


4th month of the year following the year of death. 


Fourth—Gift taxes that may be due. A person is allowed to 
give away $3000 to any one person annually, or a total] of $30,000 
tax exempt. If he gives away more than this he must pay a tax 
on it. By the 1948 law, only one-half the gift to a wife is taxa- 


amount of money during his life, thus keeping it in the family tax 
exempt, instead of letting estate taxes eat it up after he is gone. 

Fifth—Taxes on tangible personal property. This, too, should 
be easy—for the rate on this is uniform. 


After paying taxes that the decedent would have had to pay 
had he been living, comes the payment of taxes arising due to his 
death. : 


58 Cook v. Aronheim (supra note 50). Bonaparte v. State, 62 Md. 459. 
°8* Paradis’ Estate, 134 Me. 333, 186 A. 672. 
58> Formerly Mar. 15. Changed by Int. Rev. Code as amended 1954. 


232 WILLS AND ADMINISTRATION IN MARYLAND 


First—There are the Federal and State income taxes to be paid 
on income that has come into the estate after the decedent’s death. 


Second—The Federal Estate Tax. The Federal Estate Tax | 
law began in 1916, but there have been many changes down to 
date. The law is found in the Internal Revenue Code, Sections 800 — 
to 938, and Regulation 105. There is a difference in purpose be- 
tween the Federal Estates Tax and the Maryland Inheritance 
Tax. The Federal Tax is a tax on the right to transfer, while 
the Maryland Inheritance Tax is a tax on the right to receive. 
The Federal Estate Tax is imposed on the transfer of the entire 
net estate, and not upon any particular legacy, devise or distribu- 
tive share; and the relationship of the beneficiary has no bearing 
on the question of liability or the extent thereof. The Maryland 
Inheritance Tax is, on the other hand, a tax on each share—there 
are different rates for the shares that go to the lineals than those 
which go to collaterals, and there is no tax on a share less than - 
$150. Also, each beneficiary is individually taxed upon what he 
receives. Of course, a testator, if he so desires, may provide that 
his estate should pay not only all estate and inheritance taxes but 
also annual income taxes of any of the beneficiaries under his 
will.59® 

A Federal Estate Tax is required for every estate that is in 
excess of $60,000 at the date of the decedent’s death. Although 
this tax is on the net estate, yet if it is probable that the gross 
estate will exceed $60,000, a Form 704, called the ‘‘Preliminary 
Notice,” must be filed with the Collector of Internal Revenue. 
This form must be filed within sixty days. This is a simple form, 
taking up only one page, with instructions on the back. 


There are two calculations made in order to compute the tax. 
_If the estate is more than $100,000, it is subject to a base tax. If 
it is less than $100,000 but more than $60,000, it is not subject to 
the base tax but is subject to the Additional tax. 


A credit is allowed on the base tax—that is, on an estate of 
$100,000, for the State Estate Tax—but nothing allowed for the 
state tax on the Additional Tax. 


The forms are to be filed with the collector in the district where 
the deceased had his domicile at the time of his death. If the de- 
cedent left a will, two copies of this will, one of them certified, 
must be filed with the return. If there is no executor or ad- 
-ministrator, every person in actual or constructive possession of 
the property must file—it is. up to them to see that somebody 
makes the return. If the person filing is to be represented by an 
attorney, a power of attorney, Form 711, must be filed. 


59 Neville’s Estate, 79 A. 2nd 415 (Pa.). 
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If it is felt that the estate suffered a shrinkage in its aggregate 
value within the year after the death of the decedent, an optional 
valuation, as of one year after his death, may be made. Nine 
schedules of assets are filed. 

These are A—Real Estate. B—Stocks and Bonds. C—Mort- 
gages, notes and cash. D—Insurance. E—J ointly owned prop- 
erty. F—Other miscellaneous property. G—Transfers during 
the decedent’s lifetime. H—Powers of Appointment. I—Prop- 
erty previously Taxed. 


After the assets have been listed, the five schedules of deduc- 
tions are completed. These are J—Funeral expenses and admin- 
istration. K—Debts of the Decedent. L—Mortgages and Liens. 
M-—Support of Dependents and Net Losses. N—Charitabie be- 
quests. 


After the schedules of assets and deductions have been listed, 

they are capitulated on Schedule O. ; 
_ Following this, two subtractions are made. On Schedule P is 
placed the total gross estate. From this $100,000 is subtracted, 
then deductions for funeral expenses, administration and charity. 
The result is the net estate for the purpose of the basic tax. On 
Schedule Q, the same gross estate is again put down, and from 
this $60,000 plus deductions are subtracted. This gives the net 
estate for additional tax purposes. : 

The basic tax is then calculated from the basic tax table, and 
the additional tax from the additional tax table. From the basic 
tax only, the Maryland Estate tax is deducted. Full instructions 
as to what items to place under the various schedules will be 
found on the back of the form. 

An important feature of the Federal Estate Tax is the Marital 
Deduction provision, which can result in the Savings of thou- 
_ sands of dollars in taxes on a large estate. It is not the function 
of this text to go deeply into the tax problems but it may be 
stated that the fundamental requirement for the Marital Deduc- . 
tion is that it is allowed only when the property is left to or for 
the benefit of the surviving spouse in such a way that she has © 
absolute control of its final disposition.®° Also, if a man has an 
estate of $120,000 and leaves $60,000 to his wife, there is no 
estate tax since the marital deduction plus the $60,000 exemption 
together equal the entire estate. If she has money in her own 
right, however, such a bequest may so swell her estate as to add 
to her taxes. ioe t 

The third tax is the Maryland Estate Tax. Under the Fed- 
eral law, one is allowed to deduct up to 80% from his Federal] 


6° For apportionment of Fed. tax see Rheinstein. 700, sq., also 40 Colum- 
bia L. Rev. 680. 
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Estate Tax for state taxes. This applies only to the base tax. 
Most states, including Maryland, have provided that there will 
be charged to an estate which is large enough to pay a base 
Federal Estate Tax, a tax equal to the difference between his - 
regular state inheritance tax and 80% of the Federal Estate Tax. 
The purpose of such laws is to “take up the slack’, so that the 
State gets the benefit of the maximum deduction, even though 
the inheritance tax may be far less than that amount. The office 
of the Register of Wills keeps forms on hand for use in paying 
this tax. This tax is provided for in Article 81, Sec. 161 of the 
Code. This section also provides that the executor may recover 
from the beneficiaries the amount of Federal Estate Tax charge- 
able to their share of the estate, so that it will not come out of 
the general estate. 


The fourth tax is the Maryland Inheritance Tax. This tax is 
714% on all property left to collaterals, and 1% on all property 
left to lineals.6! The tax is paid by the donee unless the will 
provides that.it shall come out of the estate.62 This tax is paid 
on the net clear value of the estate after payment of debts and 
administration expenses.®? It is paid to the Register of Wills 
for the use of the State.®4 


Property passing to the state by escheat is not taxed. ae 
amount up to $500 bequeathed for the perpetual upkeep of a 
cemetery lot is not taxed. However, money left to pay a funeral 
bill is taxed." Any legacy of $150 or less is not taxed.** Money 
left to a Community Chest or to a corporation devoted to religious, 
charitable, scientific or literary or educational purposes, includ- 
ing the encouragement of art or the prevention of cruelty to 
animals, is free from tax if, and only if, a substantial part of 
their work is done in Maryland and no individuals derive any 
profit from the work.** This does not mean, however, that the 
bulk of their work must be done in Maryland.** Property left to 
the State, or a sub-division thereof, is not taxed. 


Gifts made in contemplation of death are subject to tax. It is 
presumed in Maryland that any gift made within two years 
was made in contemplation of death; so if a man within two 


61 Art. 81. Sec. 148, 9. ° 
2 Aged People’s Home v. Hospital, 170 Md. 128, 183 A. 247. 
- 68 Bouse v. Hutzler, 180 Md. 682, 26 A. 2nd 767, 141 ALR 843. 
7. Art. 93. Sec. 152. S. D. & Tr. Co. v. State, 143 Md. 644, 123 A. 50, 32 ALR 


64° 32 Op. Att’y Gen. 394. 

65 Art. 81. Sec. 150. 

66 Art. 93. Sec. 149. 

67 Shaunessey v. Linguistic Soc., 198 Md. 680, 84 A. 2nd 68. 
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years of his death transfers property to his wife as tenants by 
the entireties, it is subject to tax.68 : : 

Joint tenancies and tenancies in common are taxed. Any 
property over which the owner retained a beneficial interest or 
power to revoke is taxed. This includes intervivos trusts, the 
income being payable to the creator of the trust.69 

When no formal administration is had on an interest passing 
by decease, as may happen in the case of jointly owned property, 
the beneficiary must file an inventory of the interest passing to 
him within 90 days, and such interest must be appraised for 
taxes. 69" 

When people receive property as joint owners, the proportion 
which each joint owner receives is taxed to him. If a husband 
and wife receive property as tenants by the entireties, a 1% tax 
is levied on the interest going to the child of the testator, and 
a 714% tax on the interest going to the spouse.*° If neither is a 
child of the testator, a 714% tax is levied on the entire property. 
If a husband and wife own personal property as joint tenants, 
and expressly not by the entireties, the amount passing to one 
on the death of the other is taxed. However by statute, free’ 
Shares (paid-up shares) of Building and Loan Associations, 
bank accounts jointly owned and Government Bonds are con- 
sidered tenancies by the entireties, and not taxed. By a ruling 
of the Attorney General, real estate jointly owned by husband 
and wife is also free from tax upon the death of either, being 
presumed to be owned by the entireties. 

Life tenancies are taxed according to a table based on the 
equity rules of the Supreme Bench.7! Rule 603 of the Supreme 
Bench prescribes the method for reckoning the cash value of 
dower to a widow. If her age is under 41, the value is 1 /7% the 
value of the property; if 41 to 45, it is 2/15; if 45 to 51, 1 /83 
if 51 to 56, 1/9; and if 56 or older, 1 /10. Since dower is 1/3 of 
a life estate, the value of a life estate is three times this amount. 
The Register of Wills can lessen the amount if the spouse is in 
very poor health. : 

When a life tenant has power to invade the corpus of the 
estate, the tax is paid at first on the value of the life estate; 
then, when any of the corpus is invaded, a further tax is due on 
that amount. It can be readily seen, however, that the adminis- 
tration of this law has caused difficulty. 


88 Art. 81. Sec. 150. U.S. v. Wells, 283 U. S. 102, 32 Op. Att’y Gen. 388. 
6° S. D. & Tr. Co. v. Bouse, 181 Md. 351, 29 A. 2nd 906. 

69* Art. 81, Sec. 167. 

70 Art. 81. Sec. 150. 


71 Art. 81, Sec. 159. In Gilbert v. Findlay College, 195 Md. 508, 74 A. 2nd 
36, the life estate was 3/10 and the remainder 7/10 the value of the property. 
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When a joint owner of a bank account (other than a spouse) 
dies, a tax is due on the proportion of the account received by 
the other joint tenants. Some banks inform the tax commis- 
sioner when they learn of the death of a co-depositor, but this 
seems to be optional. 


A deed held in escrow to be delivered to the beneficiary upon 
the death of the deceased, is subject to inheritance tax.*? 


Grandparents are considered collaterals for inheritance tax 
purposes. Illegitimate children also pay collateral inheritance 
tax. So, also, do charities outside the State.*2* 


If the remaindermen, at the time the life estate is appraised, 
ask for an appraisal of the remainder interest, and pay the tax 
on this thirty days after appraisal, they will not be required to 
pay an additional tax when they come into possession. If they 
fail to do so, they will be required to pay a tax on the full value 
of the property when they come into possession of it.73 Prop- 
erty over which the testator reserved power of appointment is 
taxed, but not if the power is left by another.“4 


The inheritance taxes are payable thirteen months after the 
grant of letters.75 It is therefore necessary sometimes to make 
a re-appraisal, as, for example, in the case of stocks and bonds, 
the value of which may fluctuate greatly. 


The statute of limitations does not begin to run on inherit- 
ance taxes until the amount of tax has been determined ay penn 
that may be years after the decedent’s death.*® 


If the executor fails to deduct the inheritance tax before paying 
legacies, the state may recover the tax from him personally.‘ 


“In grants of property inter-vivos, where the grantor retains 
the benefit of ownership during life, and the right of disposition 
beyond‘® and, failing such disposition, the property goes to his 
or her heirs, the grantor is so far seized and possessed of the 
property that the grant over cannot take effect in possession until 
his death, and is, therefore, taxable under the statute; but in 
cases where, by the terms of the grant, the grantor, while retain- 
ing the benefits of ownership during life, has no control over 
' the ultimate devolution of the property, the gift is immediate 


72 22 Op. Att’y Gen, 792, Op. Atty. Gen. D. R. 10/21/53. 

728 Shaunessey v. Perlman, 198 Md. 619 85 A. 2nd 38. 

73 Art. 81. Sec. 159-160. S. D. & Tr. Co. v. Bouse (supra note 69.) 
74 Conner v. O’Hara, 188 Md. 527, 53 A. 2nd 33. 

75 Art. 93. Sec. 153. 

76 32, p. Att’y Gen. 431. 

77 Fisher v. State, 106 Md. 117, 155 A. 894. 

78 Darnall v. Conner. 161 Md. 210, 155 A. 894. 
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and complete, even though such grantor reserves what is equiva- 
lent to a power of revocation.””9 ; | | 

When property is distributed under the terms of an agree- 
ment which is at variance with the provisions of a will, the rate 
of tax is computed in accordance with the provisions of the 
agreement, not those of the will.8° 

In the case of real property not in Maryland which is directed 
by the will to be sold, no tax is payable although the proceeds 
of the sale are accounted for here; because the obligation to pay 
the tax is determined as of the time of the decedent’s death, and 
at his death the property was not in Maryland.81 

Regarding the personal property of non-resident decedents, 
only the tangible personal property actually within the State is 
taxed, if the law or practice of the state where the decedent was 
domiciled accords the same treatment to Maryland decedents.82 
The law of reciprocity governs in such cases. The executor of 
the non-resident decedent is charged with the duty of filing 
with the Register of Wills of this and the other state an inventory 
of the property in Maryland not subject to tax in this State.8? 

The State may sue beneficiaries for taxes not withheld.84 Tax 
which is paid under a mistake of law cannot be recovered.® 

The fifth tax is the tax on the executor’s commissions. This, 
however, does not come out of the estate, but is paid by the 
executor personally. It is 1% on the first $20,000 value of the 
gross estate, and 1/5 of 1% on the balance. Even though the 
executor’s commissions do not equal the amount of the tax, he 
must pay it.86 Even if the executor waives commissions he 
must nevertheless pay the tax on them.8** 


Estate Accounting 


It is well for the lawyer to keep the memorandum of the 
client’s assets which he obtained when he drafted the will. It 
will prove to be a useful guide in knowing what to look for when 
the inventory of the decedent’s property is taken. 

The accounting records are usually double entry records— | 


79 Downes v. S. D. & Tr. Co., 163 Md. 30, 161 A. 400; S. D. & Tr. Co. v. 
Bouse (supra note 69). - 

80 Hart v. Mercantile Tr. Co., 180 Md. 218, 23 A. 2nd 682. 

81 State v. Fusting, 134 Md. 349, 106 A. 690. 

82 Art. 81. Sec. 172. 

83 Art. 81. Sec. 175. 

84 Fisher v. State, 106 Md. 104, 66 A. 661. 


85 Helser v. State, 128 Md. 228, 97 A. 539. 
86 Estate of Watts, 108 Md. 699, 71 A. 316; Beachly v. Bollinger, 119 Md. 
157, 86 A. 185. 


864 jdem. 
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a ledger, a cash book and a general journal. In small estates, the 
check stubs can be used, in lieu of a cash book. Cash receipts 
and disbursements are entered in the cash book, other entries are 
made in the general journal. From these, postings are made to 
the general ledger, and from the general ledger, a trial balance 
is drawn to establish proof of balance, following which the 
account of proceedings is prepared. 

The journal should be a four column, standard ruled journal, 
the first two columns for debits and credits to the corpus, the 
second two being for debits and credits to income. Baugh and 
Schmeisser’s “Estate Accounting’, shows how the accounting 
was done for a Maryland estate. If the estate is involved, how- 
ever, the services of an accountant are indispensable. 


Final Account 

Before the Orphans’ Court can order legacies paid or distri- 
bution made, a final account must be stated.87 This is generally 
the only account, but may not be.*®® 


87 Lowe v. Lowe, 6 Md. 355. 
88 Art. 93. Sec. 1, 2. 


CHAPTER XVIII 
DISTRIBUTION 


After all debts have been paid, it is the duty of the adminis- 
trator to distribute the surplus to those entitled.1 In a simple 
estate, this distribution is generally indicated in his administra- 
tion account,? but in an involved situation it may be necessary for 
him to ask the advice of the court.? If the administrator delays 
unduly to distribute, he will be held personally liable for interest; 
and may even forfeit his commissions. If possible, goods will 
be distributed in kind.4* If the beneficiaries cannot agree on the 
distribution, he may petition the court to call them together for 
distribution under the court’s direction.’ If distribution in kind 
cannot be well made, the court may order a sale of the chattels, 
so that distribution may be made in cash.* The administrator 
has the power to make out a deed of conveyance of chattels real 
to the beneficiaries.‘ Where a female is to receive property 
when she becomes of age, she will be entitled at the age of eigh- 
teen, or, if married, at any age. Where there is money in the 
hands of the administrator ready for distribution, but the right 
of the person entitled is disputed, the administrator should ap- 
_ ply to the court for permission to distribute the fund. Other- 
wise, interest may be charged to him.? 

If there is a will, the distribution must be made according to 
the will’s directions. However, if all the beneficiaries are sui 
juris, and agree among themselves to a distribution different 
from that provided in the will and no third parties are injured 
thereby, there seems to be no reason why this should not be 
done.®* In such case, the executor has no right to contest such 


1 Art. 93. Sec. 129. 

? Bagby, Ex’rs and Adm’rs, 198. 

* Redwood v. Howison, 129, Md. 577, 99 A. 863. 
‘ Cook v. Aronheim, 186 Md. 138, 46 A. 2nd 105. 


4* Alexander v. Fidelity Co., 108 Md. 541, 70 A. 209; Kuykendall v. Devee- 
mon, 78 Md. 5387, 28 A. 412. 


* Tilghman v. Frazer, 191 Md. 132, 62 A. 2nd 596, Art. 93, Sec. 154. Cred- 
ares need not be notified. Am. Agri. Chem. Co. v. Scrimger, 180 Md. 392, 
100 A. 774, 


6 Art. 98. Sec. 148. 
7 Art. 93. See. 150. 
8 Art. 98. Sec. 153. | 
rer v. Fred’k County, 9 G. & J. 119 (ef. Wilson v. Wilson, 3 G. & J. 
24), : . 
8* White v. Roberts, 145 Md. 405, 125 A. 733. 
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an agreement, and will do so at his own expense.!® “It is 
generally held that if all the persons in any event entitled to the 
property agree upon a disposition entirely different from that 
directed by the testator, such agreement is valid and binding 
without regard to there being any bona fide ground for avoid- 
ing the will." 

It is the duty of the executor or administrator to retain any 
money owed to the decedent from the share of a legatee or dis- 
tributee as a set-off.''" If he negligently fails to do so, he may be 
charged with the amount.''» Furthermore, an attachment may 
be laid in the hands of the administrator as garnishee of the in- 
terest of a distributee.''¢ The next of kin have a choice of three 
remedies against the personal representative if he refuses to pay 
them their shares. 1—They may petition the Orphans’ Court to 
issue an order to the administrator to pay, on pain of contempt 
of court, 2—they may file a bill in equity for an accounting, 3— 
they may sue on the bond of the personal representative after 
he has stated his account. 


In case there are enough assets to pay all the debts of the 
estate, but not enough surplus to satisfy all the legacies, it is 
‘important to consider whether all legacies shall abate pro-rata, 
or whether some legacies will abate entirely, while others are 
paid in full. In order to answer this question, it is necessary to 
distinguish the various kinds of legacies. 


General Legacies 


The first class of legacy is the general legacy. This is a be- 
quest payable out of the testator’s personal estate generally, and 
not so given as to amount to a gift of a particular thing distin- 
guished from others of the same kind. “I leave my son $1,000” 
is a general legacy. “The rest and residue of my property” is a 
general legacy even though the residuary clause contains an 
enumeration in general terms of the property given.'!2 Legacies 
. charged on a residuary legacy are general.'° A gift of a stated 
gum in stocks or bonds is a general legacy.!4 Also, a gift of 


10 Surratt v. Knight, 162 Md. 14, 158 A. 1. 
11 Rood, Wills 798 e. See Sherman v. Warren, 211 Mass. 288, 97 N. E. 892; 
Wilkins v. Hukill, 115 Mich. 594, 73 N. W. 898. 
11° Hemsley v. Hollingsworth, 119 Md. 431, 87 A. 506. 
“11 Hoffman v. Armstrong, 90 Md. 128, 44 A. 1012. 


ite Thurston v. Wilmer, 94 Md. 455, 51 A. 96. Many states do not allow this. 
Strouse v. Lawrence, 160 Pe 42i, 28 A. 930. 


12 Home for Incurables v. Bruff, 160 Md. 156, 153 A. 403; Bristol v. Stump, 
1386 Md. 236, 110 A. 470. 

18 Camden Tr. Co. v. Cramer, 136 N. J. Eq. 261. 

'4 Evans v. Hunter, 86 Iowa 418. 
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stock in a named corporation, with no indication that any partic- 
ular shares are intended.15 The distinguishing feature of this 
kind of legacy is that it is not of a definite thing pointed out by 
the testator as belonging to him, nor to be drawn from any par- 
ticular definite fund which he possesses. 


Specific Legacies 


The second class of legacy is the specific legacy. This is a be- 
quest of a particular thing—or of a specified part of the testator’s 
estate, so described as to be distinguished from all other property 
of the same kind. Thus, “the one thousand dollar bill in my top 
desk drawer” is specific; “all my books,” “‘my horse,” “my Mary- 
land bonds,” “my stocks,” “money in my purse.” In order to 
constitute a bequest specific, there must be a segregation of the 
particular property bequeathed, from the mass of the estate and 
a specific gift of a specific portion to the legatee.16 “The amount 
of the notes S. and B. or whatever may be due on said notes at 
the time of my death” is specific.17 A gift of a particular fund, 
or a chose in action is specific, although the precise amount of the . 
gift is not ascertained at the date of the will.1s A gift of articles 
of property, the number and kind of which are specified in the 
will, to be chosen from certain described property of the testator, 
is specific, whether the selection is directed to be made by the 
legatee, or by the executor.!® <A gift of the testator’s share in the 
estate of another,” is specific. A gift “of my stock,” contents of 
a safe deposit box.’’?! are specific. Where there is a direction in 
a will to sell property and give the proceeds to a designated per- 
son, the gift of. the proceeds is a specific legacy.22 A legacy 
chargeable against a particular fund in such a manner that if the 
fund fails, the legacy shall be lost is specific.22" 


A specific legacy vests immediately upon the death of the testa- 
tor, and therefore, the legatee is entitled to all earnings and in- 
crements from that date. 

Devises are considered general or specific in accordance with 
the same rules as are applied to determine the classification of 
legacies. Thus, a residuary devise, as well as a residuary legacy, 


15 First Nat’l Bank v. Charlton, 281 Mass. 72; Dugan v. Hollis, 11 Md. 41. 
16 Miller, Constr. of Wills p. 348. 

17 Sparks v. Weedon, 21 Md. 156. 

1S First Nat’l Bank v. Union Hospital, 281 Mass. 64. 

19 Elwynn v. DeGarmandia, 148 Md. 109, 128 A. 913, 40 ALR 553. 

20 Gelbach v. Shively, 67 Md. 498, 10 A. 247. 

21 Matter of Thompson, 217 N. Y. 111, 111 N. E. 762. 

22 McMahon’s Estate, 182 Pa. 175, 19 A. 68. 

22" Gelbach v. Shively (supra note 20). 
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is general. In Bristol v. Stump,?? the language was, ‘‘all the rest, 
residue and remainder of my estate, including my farm, 
Waverly,” The farm, not being segregated from the rest of the 
residue, or specifically devised, was deemed to be a general de- 
vise. If the expression before “my farm” had been “as well as,” 
“also,” or “together with,’”’ it may well have been regarded as 
specific. 24 


Demonstrative Legacies 


The earlier texts know nothing of demonstrative legacies. They 
seem to have originated about the middle of the nineteenth 
century to obviate the unfortunate circumstance of the frequent 
thwarting of the testator’s desires, when goods bequeathed 
specifically were lost or destroyed during the testator’s lifetime. 
A demonstrative legacy partakes of the nature both of the gen- 
eral and the specific legacy. It occurs when a definite sum of 
money is left by will, which sum is to come from a particular 
fund.2** Thus, in a gift to James of “all the money remaining in 
the bank, excepting the sum of $300 which I leave to Mary,” the 
gift to Mary is denionstrative.25> A particular sum of money pay- 
~ able when the testator’s claim should be collected from the United 
States is demonstrative." Direction to sell “such portions of 
my bank and other stock as shall produce the sum of $27,500 and 
pay therefrom to H. and J. the sum of $13,750 each,” was held to 
be demonstrative.2* A legacy of stocks and bonds of the testator 
to the amount of blank dollars is demonstrative, as is also a be- 
quest of the dividends from described stock. So also are legacies 
charged upon a trust fund,?8 on insurance proceeds?" or on the 
income of the estate.*° All these are particular sums of money 
chargeable upon a particular fund, and directed to be paid out 
of that fund, but payable at all events even if the fund fails. 


Abatement 


Abatement is the reduction of a legacy because of the insuf- 
ficiency of assets in the estate to pay all the decedent’s debts, or 

23136 Md. 2386, 110 A. 470. 

“4 Small’s Will, 188 Miss. 889. 

“4* Gelbach v. Shively (supra note 20). 

~25 Gardner v. McNeal, 117 Md. 27, 82 A. 988, 40 LRA (NS) 553. 

26 Matthews v. Targarona, 104 Md. 442, 65 A. 60. 

“7 Dugan v. Hollis, 11 Md. 1. 

#8 Lansburgh v. Lansburgh, 59 App. D. C. 201, 37 Fed 2nd 997. 

29 White v. White, 73 S. C. 261, 53 S. E. 371. _ 

80 Sheperd v. Bryan, 195 N. C. 822, 143 S. E. 835. In Gelbach v. Shively, 


(supra) however, the presumption of being charged on a particular fund was 
overcome by the evident intent of the testator that it should not be so. 
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to pay other legacies having a priority. In all cases of abate- 
ment, the distinction among the various classes of legacies be- 
comes important. 


For Debts 


In a few states, the real estate passes to the personal repre- 
sentative along with the personal estate, and is no longer subject 
to special treatment, but is liable for debts on an equal footing 
with personalty.?! In Maryland, however, the first principle of 
abatement is that in the payment of debts the personal estate 
must first be exhausted before the real estate can be touched == 
for the real estate does not pass to the personal representative, 
but directly to the heirs or devisees, subject to be divested only if 
the personal assets are insufficient. In intestacy, this rule is 
easily applied. First, all personalty is exhausted, then the ad- 
ministrator may obtain authority from the Orphans’ Court, if 
the appraised value is under $2500, or of the equity court, if the 
value is greater, to sell as much of the realty as is needful. 

Where there is a will, the following order of abatement seems. 
to be correct, bearing in mind the first principle and also the 
relative strength of the various kinds of legacies. 


1. Residuary personal estate will be first to abate.*" 


2. Real estate which is directed to be sold for the payment of 
debts. This is the order according to Jarman? and Woerner,?* 
and does not violate the principle that all personalty must first be 
exhaused ; for a direction to the executor to sell the realty con- 
verts it into personalty. | 


3. General Legacies.?® 


4. Specific and demonstrative legacies. These stand on an 
equal footing, and contribute ratably for the payment of debts.*" 


5. Real estate charged with the payment of debts.*8 The gen- 
eral rule seems to be that realty charged with the payment of 
debts will abate before specific legacies,?® but in Maryland this is 


$1 Rollison, Wills p. 580; Rood, Wills 747. 


*2 Seaman v. Seaman, 141 Md. 1, 118 A. 120; Constable v. Camp, 87 Md. 
181, 39 A. 807; Mitchell v. Mitchell, 3 Md. Ch. 79. 


*8 Chester County Hospital v. Hayden, 83 Md. 114, 34 A. 877. 
342 Jarman 6th Ed. 1430-32. 

“5 Woerner, Am. Law of Adm’rs, 3d Ed. 489. 

86 Nash v. Smallwood, 6 Md. 394. 


*7 Sparks v. Weeden, 21 Md. 156; Woerner, p. 1541 When Demonstrative 
legacies become general, however, due to failure of the fund, they abate with 
general legacies. Gelbach v. Shively, supra. 

28 idem. | 

89 Jarman, 1490-91. 
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not the rule.4° “Unless personalty, although specifically be- 
queathed, be expressly or clearly exonerated, a charge upon the 
lands will not exonerate it.’4! In Dugan v. Hollis,*? it was de- 
cided that no portion of real estate devised was liable for any 
claim of a creditor until after the whole personal estate, including 
the legacies, shall have first been exhausted. 


6.. Residuary devises.#? 
7. General devises.*! 
8. Specific devises. 


9. Real property over which the decedent had a general power 
of appointment, and which was appointed by will.?* 
In Dugan v. Hollis,*¢ is an illuminating passage: 


“This court considers the law as settled in Maryland that if 
there be sufficient personalty for the payment of debts, a simple 
contract creditor cannot resort to the realty for payment, when 
the realty is devised, and is not charged with the debts... If 
a specific legacy be taken for the payment of a simple contract 
debt, while the legatee would be entitled to contribution from the 
other specific legacies, he cannot charge with contribution the 
real estate which is devised. 


“It is obvious that inasmuch as the debts, to the payment of 
which the demonstrative legacies have been applied, were simple 
contract debts, the complainant is not entitled to subject any of 
the real estate .. . to contribution for the payment of any claim 
which is due him as a legatee. Nor is any portion of said real es- 
tate liable for any claim of the complainant as creditor, until af- 
ter the whole personal estate, including the legacies, shall have 
been exhausted.” 


An exception to this order of abatement seems to be that if 
the debt is a specialty, specific personalty and realty will abate 
proportionally.4‘ However, in Knox v. Stamper,*® taxes, court 
costs and commissions were held not to be specialties for this 
purpose.'® It has also been held that under Maryland law, real 
estate is not subject to administration expenses of the decedent.*® 


” Stevens v. Gregg, 10 G. & J. 148. 
41 Addison v. Addison, 44 Md. 182. 
211 Md. 41. 
+* idem. 
'4 Seott v. Keane, 87 Md. 709, 40 A. 1070. 
_ 45 Jarman. See note 34. 
46.11 Md. 41. 
47 Chase v. Lockerman, 11 G. & J. 185, 35 Am. Rep. 277 . 
48 186 Md. 238, 46 A. 2nd 361. 
Tait v. S. D. & Tr. Co., 70:Fed 2nd 79. 
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This process of determining what part of the estate should 
abate for the payment of debts is known as marshalling of assets. 


Of course, a testator may specifically provide for a different 
order of abatement, and if he does so, his wishes will be re- 
spected.°° He may, for example, provide that his realty will be 
primarily responsible, instead of his personalty.*! After all, it is 
a matter of indifference to the creditor from which funds his debt 
will be paid. 


As to Legacies 


When there is enough money to discharge the debts, but not 
sufficient to pay all the legacies in full, the first to abate will be 
the residuary legacy.*? The next will be the residuary realty.°* 
This is because of the Act of 1894, ch. 438, which provides that 
“In all wills hereafter executed, the real estate of every testator 
not specifically devised shall be chargeable with the payment of 
pecuniary legacies, wherever the personal estate after the pay- 
ment of debts shall prove insufficient, unless the contrary in- 
tention shall clearly appear.” The general legacy will be next -to 
abate. However, ‘“‘when one to whom land is devised is directed 
by the will to pay any legacies, such legacies will become a direct 
charge on the land; and if the devise is accepted by the devisee, 
may be enforced against him personally ... The legatee may 
proceed summarily in the probate court and get an order to the 
executor to pay the legacy charged.’’®4 

The specific legacy will not abate. If the testator says, ‘‘I leave 
my Baltimore Transit stock, consisting of one hundred shares, to 
John,” and after payment of debts, the stock is all that remains 
of the estate, John will be entitled to the full amount. On the 
other hand, since this is a specific legacy, if the stock has been 
sold, it does not matter that the testator left money far in excess 
of the value of the stock; John will take nothing. If a part has 
been sold, John will receive what is left. 

Demonstrative legacies partake of the nature of both specific 
and general legacies. Therefore, if a part of the legacy left 
demonstratively is gone, the legatee will receive what is left, 
but in addition will share pro-rata with the general legatees.*® 


50 Petition of Spencer, 16 R. I. 25, 12 A. 124. 
51 Buchanan v. Pue, 6 Gill 115. 
5° Hammond’s Estz.te, 46 A. 935 (Pa.). 


52 Art. 93. Sec. 361. Fogle v. Stitely, 186 Md. 28, 45 A. 2nd 630; Bristol 
v. Stump, 1386 Md. 238, 110 A. 470. Land in Md. charged with payment of 
legacy in Pa. in Bish v. Bish, 181 Md. 6, 38 A. 2nd 348. 


54 Hammond’s Estate (supra note 52). 


55 Harrison v. Denny, 113 Md. 509, 77 A. 837; Gelbach v. Shively, 67 Md. 
498, 10 A. 347. 
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Two examples will illustrate this. A’s will reads, “I leave $5,000 
to John out of my money in the Y Trust Company, and $5,000 
to Henry.”’ When the testator dies, he has $2,000 in the Y Trust 
Company, and $5,000 in cash in other banks. It will readily be 
seen that the legacy to John is demonstrative, and that to Henry 
is general. John will get the $2,000 in the Y Trust Company. 
That will leave $3,000 due him. $5,000 is also due to Henry 
under the terms of the will. $38,000 plus $5,000 equals $8,000 
which is due the legatees. John will be entitled to 3% of the 
$5,000 which the testator left, or $1,875. This, plus the $2,000 
which remains of the demonstrative fund gives him in all $3,875. 
Henry will be entitled to % of the $5,000 which the testator left, 
or $3,125. 

A more complex example is the following: A testator makes 
a will stating, “I give my Pennsylvania Railroad stock to B. To 
C. I give $10,000 to be paid to him out of my account in the First 
National Bank. To D. and E. I leave $20,000 each.” After pay- 
ment of all debts, taxes and charges, the estate consists of a 
balance of $4,000 in the First National Bank, $2,500 worth of 
Railroad stock, and money on deposit in other banks amounting 
to $18,400. It is clear that the legacy to B. is specific, that to C. 
is demonstrative, and those to D. and E. are general. B. will, 
therefore, get the railroad stock that remains, and nothing more. 
C. will get the $4,000 in the First National Bank, leaving a 
balance of $6,000 due him under the terms of the will. From 
the general fund of $18,400, therefore, the following sums are 
due: C’s $6,000, D’s $20,000 and E’s $20,000; or $46,000 in all. 
C is entitled to 6/46 of the $18,400, or $2,400. This, plus the 
$4,000 in the bank account gives him a total of $6,400. D. and E. 
are each entitled to 20/46 of the $18,400, or $8,000. $8,000 to D, 
$8,000 to E. and $2,400 to C. equals $18,400, the general amount 
of the estate. 
_ This order of .abatement can, however, be varied by the 
testator, who may provide for any priority he desires. For 
example, in Re: Spencer,’® a testatrix, provided that if her 
estate should be diminished, all legacies should abate propor- 
tionally, so that the residuary legacies should not be exhausted. 
Courts also have often presumed an intention on the part of the 
testator that bequests should be given preference because they 
were for valuable consideration.** 


86-16, Raa. (20, de oe Jee, 


57 For an excellent treatment of this subject see Kayser, V. in 36 Mich L. 
297 and Malone, T. 16 Tenn. L. Rev. 780. 
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Preferential Legacies 


In the abatement of legacies, either for the payment of debts 
or of other legacies, the rules stated above are subject to the 
provision that if a legacy is given in exchange for a valuable 
consideration, the legatee has a right to preferential considera- 
tion over those receiving a bequest as a mere bounty.®> The 
will must, however, state the consideration,®® and the mere state- 
ment that the gift is for consideration will not suffice ;*° neither 
is mere moral obligation sufficient consideration.*! The enforced 
release of a valid claim against the estate, however,®? or the 
release of an interest in land,®* or the fulfillment of an ante- 
nuptial agreement,*4 may be considered sufficient.66 A widow 
taking in lieu of dower, also takes as a purchaser, and will 
therefore be preferred, at least to the extent of her dower.®* In 
Chester County Hospital v. Hayden,** a legacy for the support 
of an indigent father was given preference, on the ground that 
this was the intent of the testatrix, as gathered from her known 
attitude toward him and expressions in the will.®§ 


Ademption 


Ademption is the falling away of a legacy or devise, because 
the subject matter of the gift was lost, sold or otherwise dis- 
posed of during the testator’s life. If the testator wills a house, 
and later sells that house, the gift is adeemed.*8* Ademption 
applies only to specific devises and legacies. If the testamentary 
disposition is general, the legacy will be paid out of the general 
assets. For example, if I bequeath ten shares of A. T. & T. 
stock to A, it is a general legacy; and if at my death I do not 
possess any such stock, it will be bought for the legatee out of 


58 Matthews v. Targarona, 104 Md. 448, 65 A. 60. See cases in 34 ALR 1247. 

59 Simson v. Nicol, 157 Va. 431, 161 S. E. 63. 

60 Koontz v. Hubley, 111 Ohio St. 414, 145 N. E. 590. 
Siz eaa v. Pue, 6 Gill 112; Matthews v. Targarona, 104 Md. 442, 65: 

62 Re: Henry’s Estate, 20 Pa. CO. Ct. 45. 

63 Bailey v. Mulligan, 206 Mass. 90, 152 N. E. 75. 

6* Reynolds v. Reynolds, 27 R. I. 520, 63 A. 804. 

65 See Harper’s Appeal, 111 Pa. St. 245, 2 A. 861, regarding act to be per- 
formed after testator’s death. 

66 Dugan v. Hollis, 11 Md. 41; Durham v. Rhodes, 23 Md. 233 states as dic- 
tum that the entire legacy should be preferred. 

6&7 83 Md. 104, 34 A. 877." 

68 See Malone, Prior Payment of Legacies, 16 Tenn. L. Rev. 780; Kayser, 
Abatement of Legacies, 36 Mich. L. Rev. 297. Rheinstein, p. 672. 


68* Intention has nothing to do with the question of ademption, Elwyn v. 
De Garmandia, 148 Md. 109, 128 A. 913. 
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the general assets. If the gift is specific, however, as “My 
A. T. & T. stock’, and there is no stock of that description 
remaining at my death, nothing will pass to the legatee under 
the will. The gift has been adeemed. In Elwynn v. DeGar- 
mandia,®® the testatrix left one string of pearls to one sister, 
and a second string to another. When she died, it was found 
that she had combined the pearls into a single strand. The 
executor contended that these gifts were specific, and therefore 
had been adeemed, for in making one strand of pearls, the testa- 
trix had unmade two strands, so that the two strands were no 
more. By the strict rule regarding ademption, this seems logical. 
The court of appeals, however, held that the pearls had not been 
sold or lost, and it was certainly not the intention of the testatrix 
that the sisters should not have the pearls; and the intention of 
the testatrix should govern in this case. The court, therefore, 
awarded the pearls to the two sisters as tenants in common.*® 
If the testator loses jewelry at sea, and then dies, the gift of 
the jewelry is, of course, adeemed. However, in a New York case, 
a testatrix was drowned at sea with her jewelry; and it was held 
that, since the testatrix had the jewelry at the time of her death, 
there was no ademption; the legatee, therefore, was entitled to 
the insurance for the loss of the jewelry.71 
In Krieg v. McComas,*? a lot was devised in fee; but at the time 
of the testatrix’ death, she held only a leasehold interest in the 
property. It was held that the leasehold passed to the devisee. 
There was here an ademption pro-tanto. If property has not been 
conveyed during the life of the testator, but the testator con- 
tracted to convey it, the gift is nevertheless adeemed; and the 
right to enforce the contract does not pass to the devisee.** But 
a bequest of money in a certain bank has been held not to have 
been adeemed by withdrawal of the money and placing the same 
fund in another bank.7! If stock is bequeathed, and later split up 
into a larger number of shares of the same corporation, the lega- 
tees will take the new amount of stock.75 If, however, the stock 
_is exchanged for stock in another corporation, or notes or de- 
bentures of the same corporation, ademption occurs.*® If the tes- 


© 148 Md. 109, 129 A. 913, 40 ALR 553. 
70 For a lease adeeming pro tanto see Brady v. Brady, 78 Md. 461, 28 A. 
515. 


71 In re: Shymer’s Estate, 136 Misc. 334, 242 N. Y. S. 234. 
72 126 Md. 383, 95 A. 68. 

_ 73 Walker v. Waters, 118 Md. 203, 84 A. 466. 
74 Willis v. Barrow, 218 Ala. 549, 119 So. 678. 


75 J. H. U. v. Uhrig, 145 Md. 114, 25 A. 606; Fid. Title Co. v. Young, 101 
Conn. 359, 125 A. 871. 


*6 idem. 
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tator leaves a mortgage to a legatee, and later collects the mort- 
gage money, the legatee is not entitled to the money. The gift of 
the mortgage has been adeemed.** A devise of land is adeemed if 
the land is sold and a mortgage taken back.*** A mere change in 
location does not work an ademption.‘*" A bequest of stock is 
adeemed by liquidation of the corporation,’® and also when stock 
is sold and other stock bought to replace it.‘® 

In Moxon v. Crosley,®° a testator left to her friend “my piano’. 
After having made the will, she sold the piano in question, and 
bought another. The court held that a gift was intended of the 
first piano, not the second, so that the gift was adeemed. 


Satisfaction 


The texts define satisfaction as “the donation by will of 
a thing with the intention, either expressed or implied, that 
it shall be taken either wholly or partly in extinguishment 
of some prior claim of the donee.’’® However, since the 
Maryland cases also apply the term to advances made on ac- 
count of a legacy, we may reconstruct the definition to read: 
Satisfaction is the giving of a thing by will either in extinguish- 
ment of some prior obligation, or in fulfillment, in whole or in 
part, of a legacy in the will. Satisfaction in this latter sense may 
be called a form of ademption. It is, in respect to wills, similar 
to advancements in intestacy. 

It may be a satisfaction of a debt by a legacy, but only if the 
legacy is as great as, or greater than, the debt. If it is only shght- 
ly less than the debt, it will not be considered a satisfaction there- 
of.81 If the will provides that a certain amount be deducted from 
the share of the legatee because of a debt of a certain amount, the 
legatee cannot question the validity of the debt, nor inquire into 
the transaction between the parties prior to the execution of the 
will.82 Although a loan may have become unenforceable under 
the statute of limitations before the testator’s death, if the tes- 
tator shows in his will that he intended the loan as a satisfaction 
of the legacy, his intention will be carried out.** 


77 Re: Bridle 4 C.P.D. 336; Littig v. Hance, 81 Md. 41%, 32 A. 343. 
772 Walker v. Waters (supra note 76). 

77 Chevalier’s Estate, 167 Kan. 67, 204 P. 2nd 748. 

78 Hicks v. Kerr, 132 Md. 693, 104 A. 426, 10 ALR 1323. 

79 Gardner v. McNeal, 117 Md. 27, 83 A. 988, Ann. Cas. 1914 A. 119. 
80 1 Ch. Div. 364. 

80¢ Miller, Const. of Wills, p. 391; Underhill, Wills, p. 437. 


#5 ay v. Zahn, 187 Md. 608, 51 A. 2nd 174; Matthews v. Targarona (supra 
note . 


82 Nalle v. S. D. & Tr. Co., 120 Md. 187, 87 A. 770. 
83 Baker v. S. D. & Tr. Co., 93 Md. 368, 49 A. 623. 
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It may be in the nature of an advancement on account of the 
legacy. If the donor stands in loco parentis to the legatees, and 
the gift is of substantially the same amount as the legacy, or is 
identical in kind with the bequest, the gift will be deemed to 
have been made in satisfaction of the legacy.8°* If the donor is 
not in locus parentis, the gift can be substantially less, but must 
be for the same purpose as that expressed in the will, and must be 
of the same kind. That is, a gift of land in the will would not be 
satisfied by a gift of the value of the land in money before the 
death of testator.8*” In Loyola College v. Dugan,*4 Thomas O’Neill 
by his will left $300,000 to Loyola College for a building. He later 
gave the college $88,000 worth of securities to be devoted to the 
same purpose. The court of appeals held that the gift had been 
given in partial satisfaction of the legacy, and that the legacy fell 
pro-tanto to the extent of the gift. If, however, he had given real 
estate to the college during his lifetime, the doctrine of satisfac- 
tion would not have applied, for the gift would not have been the 
same in kind. 

The doctrine of satisfaction applies only when the gift is ir- 
revocable. In Selby v. Fidelity Trust Co.,8° Harry Selby created 
an inter-vivos trust in favor of his son, Edward. He then exe- 
cuted a will, in which quite a sum was left to this son. Subse- 
quent to the execution of the will, he added more than $20,000 to 
the inter-vivos trust. It was contended that this sum should be 
deemed to have been given in satisfaction of the legacy in the will. 
The court held, however, that the doctrine would not apply in this 
case, because the testator had reserved the right to alter or re- 
voke the trust during his life, and therefore the gift was not 
irrevocable. 


Interest, Profits 


General legacies are payable one year after the death of the 
testator; and if not paid within that time, the legatees are en- 
titled to the legal rate of interest from the date due.8* This in- 
terest comes out of the estate. Specific legacies vest immediately 
-upon the death of the testator, but do not draw interest from the 
estate from that time.s* However, any earnings or accretions 


83° Wallace v. DuBois, 65 Md. 158, 4 A. 402. 
~ 83> Dugan v. Hollins, 3 Md. Ch. 139. This view criticized by Atkinson, 1953 
Ed., p. 741. 

84137 Md. 545, 113 A. 81. 
_ 85 88 Md. 192, 51 A. 2nd 822; Evans v. Iglehart, 6 G. & J. 171; Dennison v. 
Lilley, 63 N. H. 422, 144 A. 523; Busch v. Plews, 88 A. 2nd 264 (N. J.). 

86 Crain v. Barns, 1 Md. Ch. 151; Iglehart v. Kirwan, 10 Md. 559; Harrison 
v. Denny, 113 Md. 50, 77 A. 837. 

87 Woerner, Am. Law of Adm. 458. 
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from the time of the death of the testator belong to the legatees.**® 
such as dividends on stock, offspring of animals, interest on 
bonds, etc. 


In cases which provide for income to be paid to the tenant for 
life, and the principal to be held for the remaindermen, the ques- 
tion often arises as to what is principal and what is income. The 
Uniform Principal and Income Act, adopted in Maryland, and 
embodied in Article 75B of the Code, provides the answer to this 
question. In general, rents, profits, interest, income and dividends 
(excepting dividends in shares of the corporation declaring them) 
is income, and goes to the life tenant. 


Dividends declared in the lifetime of the testator do not pass to 
the legatee ;8° and when a will declares that the legacy is not to be 
paid until a certain time, it does not bear interest until that time.*" 


Formerly, interest and income from property not specificially 
devised went into the residuary portion of the estate.°! In 1949, 
however, Section 388 was added to the Code (Article 93), regard- 
ing apportionment of interest; and provides that all net income 
of a residuary estate shall go to those entitled to any interest in 
that estate, and shall not be added to the corpus of the estate, but 
shall pass to them as income. Life tenants are now entitled to 
the whole income from the residue from the death of the testator ; 
and no portion of such income is liable for the debts or costs of 
administration, if there is sufficient money in the corpus to meet 
such debts.92 This law does not apply, however, to wills of those 
who died before the Act of 1949. 


An executor may so unduly delay to convey to the legatees their 
shares, that the court will compel him to pay the interest out of 
his own funds.?® 

If the testator makes a gift of the income, use or occupancy of 
personal property, without words of limitation, he thereby be- 
queathes the principal absolutely ;°* for the value of the property 
is in the income. Likewise, if he devises rents, income and profits 
of lands, he devises the land itself; for the value of the land lies 
in the profits.°° And if the testator bequeaths an annuity, the 


88 Evans v. Iglehart (supra note 85). 

89 Hicks v. Kerr, 132 Md. 698, 104 A. 426. 

90 Vanderhorst v. Vanderhorst, 88 Md. 127, 41 A. 129. 
91 Thomas v. Gregg, 78 Md. 545, 28 A. 565. 

92 Tilghman v. Frazer, 198 Md. 81 A. 2nd 628. 


93 Cook v. Aronheim, 186 Md. 138, 46 A. 2nd 105. On liability of admin- 
istrator for interest see Smithers v. Hooper, 23 Md. 273, Mickel v. Cross, 10 
Md. 352, Chase v. Lockerman, 11 G. & J. 185. 


94 Lyon v. S. D. & Tr. Co., 120 Md. 514, 87 A. 1087. 
95 Ring v. Zimmerman, 94 Md. 10, 50 A. 404. 
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legatee can elect to accept the principal,®* unless to do so would 
destroy a vested right.” 


Exoneration 


Mention has been made of the statute which provides that 
residuary realty will be charged with the payment of pecuniary 
legacies. This may be termed exoneration, and it may be said that 
the legacies are exonerated out of the residuary realty. Exonera- 
tion has another meaning, however. If land is devised subject to a 
mortgage which has been placed on the land by the testator, or 
any other lien, such as a judgment or tax lien, the devisee has the 
right to demand that the mortgage or lien be satisfied out of the 
residuary personal estate. This is called exoneration of the de- 
vise. The reason given for this is that ‘‘the personal estate of the 
decedent has been increased by the money received from the 
mortgage, and the personal estate has always been considered the 
natural fund for the payment of debts.°8 Decisions differ as to 
whether a general pecuniary legacy must abate in exoneration of 
such debts; but the prevalent view is that they should not, since 

the whole doctrine of exoneration is frowned upon, and the ten- 
dency is to limit it wherever possible.°® Many states have abol- 
ished it by statute. A devisee is not entitled to exoneration if the 
mortgage was not created by the testator, unless the testator has 
expressed in his will the intent that this shall be done;!°° nor is 
a purchase money mortgage entitled to exoneration. The classic 
statement in Maryland on the subject is in Harris v. Dodge:'"! 
“Where a debtor has a portion of his real estate under mortgage, 
whether with or without a covenant to pay, and the debt is the 
debt of such debtor originally or by adoption; and not a charge 
primarily on the estate; and he makes his will devising the mort- 
gaged estate, and there be no indication to the contrary, expressed 
or implied; in such cases, as between the devisees and the resid- 
uary legatees, though not to disappoint either general or specific 
legatees, the personal assets are the primary fund to be applied 
for the payment of the mortgaged debt, in exoneration of the 
land.” 


In Levin v. Hershmann,!?? a second wife was left a mortgaged 


6 Huston v. Read, 32 N. J. Eq. 591. 
%7 Gilbert v. Findlay College, 195 Md. 508, 72 A. 2nd 36. 
98°Hill v. Hilly 95° N: J.cEq: 2338. 


See H. L. Rev. 40:630. Swetland v. Swetland, 100 N. J. Eq. 196, 134 A. 
822. 


100 Jarman, Wills 1446-53. 
10172 Md. 186, 19 A. 597. 
102 158 Md. 163, 148 A. 228. See Rheinstein, p. 718 and 40 H. L. Rev. 630. 
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property by her husband. If the mortgage were paid out of the 
general personal estate, his children by his first marriage would 
lose their share. Nevertheless, the court decreed that the mort- 
gage must be paid out of the estate. 


Election 


Where a testator, by the same instrument, attempts to dispose 
of another’s property interest, and at the same time leaves a be- 
quest or devise to the one whose property he attempts to dispose 
of, the beneficiary must elect whether to give up his property 
to gain that devised or bequeathed to him, or to reject the be- 
quest or devise, and keep his own property. For example, A and 
B own a farm. A makes a will, leaving that farm to C, and leav- 
ing another farm to B. B must choose whether to take A’s farm, 
and give up his joint interest in the farm they owned together, 
or to refuse A’s farm. He cannot take the one, and retain the 
other.!°3 In Kuykendahl v. Devecmon,'®! a testator left certain 
bonds and bank deposits to his daughter for life, with remainder 
to his sisters. The bank books, however, were already in the name. 
of the daughter outright. It was necessary for the daughter to 
elect whether to take the life estate in the bonds and bank de- 
posits, or to forego the life estate in the bonds in order to retain 
absolute possession of the bank deposits. Another situation may 
arise when the testator leaves a life insurance policy payable to 
a named beneficiary to another person, but leaves the beneficiary 
a sum of money.!°** 


Void and Lapsed Legacies 


A void legacy is one that was not-good when the will was made. 
For example, if the devisee is dead when the will is made, the 
gift to him is void. A gift may be void, also, because it violates 
the law against perpetuities, or is illegal. 

A lapsed legacy, on the other hand, is one which was good when 
made, but at the death of the testator, it proved to be no longer 
valid. In Grebenstein v. St. John’s Lutheran Church,!" the 
church was left a legacy to apply toward payment of the mort- 
gage. The mortgage had been paid, however, before the testator’s 
death. The legacy lapsed, and went into the residuary clause of 
the will. ‘Where a testator has manifested an intention to restrict 


103 Lewis v. Carver, 140 Md. 121, 117 A. 108. 


a 78 Md. 537, 28 A. 412. Also Huatt v. Vanneck, 82 Md. 465, 33 A. 972, 
Smith v. Smith, 113 Md. 495, 77 A. 975, 31 LRA (NS) 922, Lewis v. Carver, 
140 Md. 21, 117 A. 108. Md. L. Rev. 2:142. 


1048 Van Schaack v. Leonard, 164 Ill. 602, 45 N. E. 982. 
105 66 A. 2nd 461 (N. J.). 
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his gift for a single, specific or particular purpose, which has 
been fully accomplished before the decedent’s death, the bequest 
fails.” 

At common law, if a person named in a will died, the gift to him 
lapsed. In 1810, however, Maryland passed the non-lapse statute, 
which, with amendments, is now embodied in Article 98, Sections 
351 and 352. Section 351 reads: “No devise, legacy or bequest 
shall lapse or fail of taking effect by reason of the death of any 
devisee, or legatee actually and specifically named, described or in 
any manner referred to, in the lifetime of the testator—but every 
such devise or bequest shall have the same effect and operation 
in law to transfer the right, estate and interest in the property 
as if such devisee or legatee had survived the testator.” Section 
352 applies this rule also to gifts to a class. 

The first case to construe this statute, and the leading case on 
the subject is Glenn v. Belt.'"" This case held that the statute was 
simply to prevent the lapsing of devises and legacies—it did not 
give the testator power to leave the property to one who was 
already dead./*" It also taught that title to the legacy will not go 
_ to the executor or administrator, but directly to those who would 

take from him in intestacy.!°8 Furthermore, the gift, because it 
passed directly to the next of kin of the deceased legatee, was not 
chargeable with the debts of the legatee.1° 

An interesting situation was presented in Mayor and City 
Council v. White.1!° A husband and wife were found dead from 
gas fumes in their apartment. Each had left a will leaving all to 
the other. It was proved that the husband died first. The City of 
Baltimore contended that since the wife left all to the husband, 
and the husband died first, the legacy to the husband failed to 
lapse under the non-lapse statute, and his heirs and personal rep- 
resentatives were entitled to it. However, the husband had no 
heirs; therefore, the property should escheat to the state for the 
use of the Baltimore schools. The Court of Appeals pointed out 
that the statute says the legacy shall pass the property, as if the 
legatee had survived, to his distributees. But the state cannot be 
called a distributee of the deceased. Therefore, he died intestate, 
the legacy lapsing as not coming within the requirements of the 
statute. Since the legacy lapsed, and the wife outlived the hus- 
band, it went by the laws of intestacy to the wife, and so devolved 


1067 G. & J. 362. 

107 See Billingslea v. Tongue, 9 Md. 581. 

108 Vogel v. Turnt, 110 Md. 192, 72 A. 661. 

109 Wallace v. DuBois, 65 Md. 153, 34 A. 402; Courtney v. Courtney, 138 Md. 
204, 113 A. 717. 

110 189 Md. 571, 56 A. 2nd 824. See article in M. L. Rev. Summer 1950. 
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upon her heirs after her death. The court said, “Had she died 
first, his legacy to her would, under the non-lapse statute, have 
been saved from lapsing and passed to her nephews and nieces. 
Had he died first, however, the non-lapse statute would not have 
saved the legacy to him, since the school board is not a distributee 
or representative, and there would be an intestacy as to that leg- 
acy under his will with the result that it would have been distrib- 
utable in intestacy from her estate to her own nephews and 
nieces. The School Board is not his distributee or representative. 
Sec. 808 P.L.L. Art. 4, City Charter 1938, Sec. 1002 provides not 
for ‘distribution’ to the School Board as the representative of the 
intestate, but for ‘payments’ to it from the funds ‘which remain 
undistributed for want of legal representatives of the intestate 
to claim the same.’ ” 

The non-lapse statute does not apply to life estates.11? 

A void devise of realty never falls into the residuary clause, but 
passes to the heirs.112 A testator can defeat the provisions of the 
non-lapse statute by adding “if he survives me,” or by a gift over. 


When by a will the legatee is to receive the gift when he reaches 
the age of twenty-one, but, although the legatee outlives the tes- 
tator, he dies before he reaches twenty-one, the legacy is immed- 
iately payable upon his death, to his estate.11® 


Presumption of Death 

Under the common law, there was a presumption if a per- 
son was absent and unheard of for seven years that he was dead, 
Savings Bank v. Weeks.118* The Maryland Code provided (Art. 
93 Sec. 243) that after seven years anyone who would be entitled 
to administer the estate in event of his death, could apply for 
letters. Publication would be duly made, and the absentee would 
be given two weeks after the fourth insertion to come in. If he 
failed to appear, the court would hear evidence, and pass a pre- 
liminary (nisi) order which would be published for two suc- 
cessive weeks. If within twelve weeks after this the absentee did 
not appear, letters on his estate would be granted. If he should 
later appear, however, the letters would be revoked, any money 
remaining would be paid to him, and he could follow the distrib- 
uted funds into the hands of the distributees. 

In 1941, however, Maryland adopted the Uniform Absent Per- 
sons Act (Art. 16, Sec. 298-310) which changed this somewhat. 


111 Mercer v. Hopkins, 88 Md. 314, 41 A. 156. On effect of non-lapse statute 
see J. M. Miller, M. L. Rev. vii:101. 

112 Ringgold v. Carvel, 196 Md. 262 76 A. 2nd 326. 

113 Savin v. Webb, 96 Md. 504, 54 A. 64. 

1132 110 Md. 78, 73 A. 475, 22 LRA (NS) 221. 
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Sec. 298 provides that the fact that a person has been absent 
for seven years, or for any other period, will create no presump- 
tion that he is deceased. The issue shall go to the jury as one of 
fact to be determined by the evidence. If during such absence 
the person has been exposed to a specific peril of death, this fact 
will be taken into account. 

Sec. 300-303 provides that when a person has disappeared, and 
after diligent inquiry is not heard from, any party in interest may 
request the court to appoint a receiver. A hearing will then be 
held. If the court finds that there is no evidence of death, but that 
the person disappeared on a certain date and has not since been 
heard of, it may appoint a receiver. This receiver shall take 
charge of the property, pay debts, collect assets, and provide out 
of the income for the support of the relatives of the absentee, at 
the same time making diligent search for him. If nothing is 
heard from him within the next five years, the court shall make a 
final finding, declaring all his interest in the property at an end. 
The estate will be wound up, the surplus distributed, and the 
absentee will no longer, if he reappears, be able to bring any 

action to recover any part of the estate. 

If there is insurance, and payment is not contested, it will be 
paid to the beneficiary. If the company contests payment, the 
question shall go to a jury. If a jury finds that the person is de- 
ceased, the company will have to pay the policy. If they do not 
find that he is deceased, the beneficiary may collect the cash sur- 
render value. 

If sufficient evidence of death is presented to the court, it will 
not be necessary to wait for five years, but the court will pass the 
final decree immediately. 

In case the property is distributed under the five year clause 
(that is, where there has been no proof of death) a certain per- 
centage of the estate will be deposited in the “Absentee Insurance 
Fund” of the State so that if the absentee appears at any time, he 
may be reimbursed, in part, out of that fund. The treasurer shall 
from time to time prescribe what percentage of the estate shall be 
paid into this insurance fund, determined on an actuarial basis; 
and if the absentee returns, the amount given him will be what in 
the opinion of the court may be fair and adequate under the cir- 
cumstances. 


Simultaneous Death 


Before 1920, if two or more persons perished in the same 
calamity, and it did not appear who died first, there was no pre- 
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sumption that one had outlived the others. Nor was there a pre- 
sumption that all had died at the same moment.113” 


Then was passed Section 89 of Article 35, 1939 Code, which set 
up a presumption of survivorship based on age and sex. If those 
who perished together were under 15 years of age, the oldest was 
presumed to have survived. If all were over 60, the youngest were 
presumed to have survived. If some were under 15 and some over 
60, those under 15 were held to have survived. However, if any 
were between 15 and 60, they were presumed to have outlived any 
in the older or younger brackets. If all of them were between 
15 and 60, the male was presumed to have survived the female; 
but of the same sex, the youngest within the group was supposed 
to have survived. 

This arbitrary presumption lasted from 1920 to 1941, when 
Maryland adopted the Uniform Simultaneous Death Act, which 
is now Article 35, Sec. 91-98. According to the present law, when 
two or more persons die at once, and there is no evidence to show 
which one had died first, it will be presumed that each survived 
the other. If they were successive beneficiaries, the estate will be 
divided into equal parts, and the heirs of each will take the an- 
cestor’s share. If they were joint tenants, the property will be 
equally divided. If there are joint tenants, the property will be 
distributed one half as if one had survived, and the other half as 
if the other had done so. However, if one was insured and the 
other was his beneficiary, it will be presumed that the insured 
survived. Thus the proceeds of the policy will go to his heirs and 
not to the heirs of the beneficiary. The Act provides, however, 
that if there is a will, trust, deed or contract of insurance wherein 
provision has been made for distribution of the property in event 
of simultaneous death, the Act will not apply. 


In Matter of Fowleri1%¢ a testator provided in his will that 
if he and his wife died apparently simultaneously, it would be 
deemed that his wife died first. This was allowed. Although there 
was no such statute as ours in New York at the time, there seems 
to be no good reason why the wishes of the testator should not 
have been respected. Under the Uniform Act, such a provision 
would definitely be upheld. In a recent Louisiana case!12" the 
beneficiaries in a simultaneous death action entered into an agree- 
ment that they would be willing to proceed upon the theory that 
the beneficiary of an insurance policy survived the insured. The 


113 Cowman v. Rogers, 173 Md. 403, 21 A. 64, 10 LRA 550. 
118e 222 N. Y. 222, 118 Nik. 611; 
1134 Morelock v. Aetna Ins. Co., 630 So. 2nd 612. 
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court held, however, that no such agreement could be allowed in 
contravention of the Uniform Act.11°° 


Missing Heirs 

Article 16, Sections 244 and 245 of the Maryland Code provides 
that the Register of Wills shall keep an account known as the 
Registry of the Orphans’ Court. If it is impossible for the admin- 
istrator to completely administer the estate, because of his in- 
ability to locate some of those lawfully entitled, and he can show 
that he has made diligent effort to do so, he may turn the funds 
over to the Orphans’ Court to deposit in this fund, and it shall be 
accounted as complete administration on his part. If at the end 
of seven years no claimants have appeared, the money will 
escheat to the state. 


Distribution Under Court Supervision 


If an administrator or executor may have doubts as to the 
proper distribution of the estate, he may petition the Orphans’ 
Court to call a meeting of all persons entitled to any share in the 
estate. Those in Maryland will be notified by summons, and those 
out of the State by publication once a week for four successive 
weeks. They must appear in person or by agent, for the distribu- 
tion under the Court’s supervision—and thereafter, the admin- 
istrator or executor is fully protected.114 The Court of Appeals 
will not upset the Court’s distribution under this section unless 
it is clearly unsupported by the weight of evidence.115 Creditors 
need not be notified of the meeting.11¢. After distribution under 
this section, it is doubtful whether those who do not appear can 
ever recover from more remote next of kin who did.117 


Distribution in Advance 


Section 151, Article 93, provides that if a person entitled to 
some of the proceeds of the estate is in need and shall petition the 
Ohphans’ Court, and satisfy them of his need, the court may di- 
rect the administrator, in advance of the time for regular distri- 
bution, to deliver up to one-third of his distributive share to him, 
if he will post a bond to protect the estate in case of overpay- 
ment, and provided the estate appears to be solvent. Section 149 


113° For cases under the Uniform Act see Adams v. Gardner, 237 S. W. 2nd 
495 (Mo.). In re: Gerasmoff’s Estate, 96 N.Y.S. 2nd 142. In re: Dunham’s 
Will, 69 N.Y.S. 2nd 572, 188 Misc. 1026. 


114 Art, 98. See. 154. 

'lS Hampson v. Brundige, 168 Md. 59, 176 A. 472. 

116 Am. Agr. Chem. Co. v. Scrimger, 130 Md. 287, 100 A. 774. 
117 Redwood v. Howison, 129 Md. 593, 99 A. 863. 
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provides that a specific legacy can be turned over to the legatee at 
any time, if the court is satisfied that there will be enough money 
to pay the debts, and provided the legatee will give bond. 


Plene Administravit 


When all the affairs of the estate are wound up, the estate is 
said to be “plene administravit’—fully administered. If the tes- 
tator left an estate for life, with remainder over, the distribution 
of the life estate completes the administration ; the executor need 
not hold the estate open for the remaindermen.!18 It may, how- 
ever, under the terms of the will, be necessary for the executor to 
retain money for a remote contingency, or to be paid at a distant 
period. In such case, the estate remains open; but the court will, 
upon application, direct the executor as to how to invest and con- 
serve the funds so retained.!19 


118 Foley v. Syer, 121 Md. 79, 88 A. 38. 

119 Art. 938. Sec. 14. Smith v. Michael, 113 Md. 10, 77 A. 282; Lawson v. 
Burgee, 131 Md. 439, 103 A. 516; Miller v. Miller, 73 Md?422, 21-ASs2i- 
Seichrist v. De Boise, 87 Md. 284, 39 A. 745. 
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A SIMPLE WILL 


I, John L. Smith, a resident of the.City of Baltimore in the 
State of Maryland and residing therein at 1525 Bartlett Avenue, 
being of sound and disposing mind, and capable of making a valid 
deed and contract, do make, publish and declare this my last will 
and testament, hereby revoking all former wills and codicils by 
me made. 

After payment of my just debts and funeral expenses, and the 
expenses of administering my estate, I devise and bequeath my 
estate as follows: 


1. I leave twenty thousand dollars to be divided among my 
children, share and share alike, the share of any dying to go to 
his or her children per stirpes and not per capita; but if any shall 
die without children, then to the survivors of my children, and if 
all shall die, this sum to go into the residue of my estate. 


2. All the rest and residue of my estate, whether real, personal 
or mixed, and wheresoever situate, I devise and bequeath to my 
wife, Sarah, absolutely ; but if she should predecease me, then to 
my children in equal shares on the same terms as in paragraph 1 
hereof; but if my wife and children should die before me, then 
to my next of kin according to the laws of intestacy. 


3. I nominate and appoint my wife, Sarah, as executrix of my 
estate without bond, and guardian of my children. 

In witness whereof, I have hereunto set my hand and seal this 
first day of October, 1953. 


John L. Smith (L.S.), 
Testator 


The foregoing instrument, consisting of one page, was at the 
date hereof by said John L. Smith signed, sealed, published as, 
and declared to be his last will and testament, in the presence of 
_us, who at his request and in his presence and in the presence of 
each other, have signed our names as witnesses thereto. 


Signature of Witness 
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PETITION FOR LETTERS TESTAMENTARY 


TO THE HONORABLE, THE JUDGES OF THE ORPHANS’ COURT OF 
BALTIMORE CITY: 


In the Matter of the Probate of the Last Will and Testament of 


ov sina SONTH: «Site CON EANERS  < X0k. Zit bast ORNL, TER Pe ts Pees ce , deceased. 

THE MPEHITIONNGES:. £.0.0.)-..28,. CASE RR Ree who 
residie/AtG. Va i , respectfully showeth: 

| RR! Wee Te Oa citizen........ of the United States. 

2: That here thie: EXeCut. c.g eee named in 
the dzast WilleandeTestament Ofix. sido. deck. ek. eo ae ae 
cocons ht. odes et datedthe sists sidaynotateinincin cs. Sey 
LoS 

3u(Phat:the said ath..ad:.al..cuelieh. Rorenor!.. wee oF was a 
resident of Baltimore City, State of Maryland, and departed this 
lifeiatds.ana.Shidud cali oe in said City omn..............c0666 is Jeu 40. 
the trite. seehlide.aced dayrot tte 20) of ganz. mee pO. 


4, That a reasonable notice of the time of exhibiting the will 
‘for probate has been given the near relations of the deceased. 
Thesea:at he@inate know:.se: of no other will or codicil of the de- 
cedent of subsequent date. 


5. That no caveat or notice of caveat has been filed to the said 
will. 


6. That the decendent left SUrViVING..................ccecceeeee the fol- 
lowing heirs, viz.: 


(NOTE :—Here name widow, widower, child, or children, and 
if none, all the other heirs of deceased, giving their relationship 
and place of residence.) 


ALSO A SEPARATE LIST OF ALL LEGATEES MENTIONED IN WILL. 


Relation- Age 
ship to Over or 
Name — Decedent Address Under 18 


POOR OPPO OOOH EEO E SHOE EEHE EE EEE EEE ERSTE OHHH EEEHEHHE DEES HES EEOS ESOT EE ETO EES EOE HESESHSESOEE SOSH SOOT HOOT EHO EEES 
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WHEREFORE, your petitioner........ DIaycncs that the said 
paper writing be admitted to Probate as the Last Will and Testa- 
ment, and Codicil of the said decedent, and that Letters Testa- 
mentary thereon be granted to your petitioner........ , who offer 


SPSS SSEHSHSHHESHSSESEH ESHEETS EESEEHEHEEHOEEEHEHHOSEHEEHESETSO THEO EEEEEEES 


SOSHHHSEHSH OHHH EHE HEHEHE EEETEHOOEEHEEE SETHE OEEETEEEEHESHTOHEOEEEE 


CITY OF BALTIMORE, STATE OF MARYLAND, to wit: 

Personally appeared ieee Me. Sens lees enter ck eee ences Petitioner 
named in the above application and being duly sworn according 
to law, did dispose and say that the matters and things set forth 
in the aforegoing petition are true to the best Of...........csccccccccceceeeeeee 
knowledge, information and belief. 

SWORN AND SUBSCRIBED before Me this.................ccccseeeeeseesseeee day 


PSSHSSOHSH OHHH HSESESHOSHHSHHHHAOHHTSHFSOSEHOHHHOOHETETHESOETESESES =~=&§§ SHHEHSHSHHHHESEESEHTETESEEEOESEEESESOTSEEEESS 


Register of Wills for Baltimore City. 


PETITION AND CAVEAT 


In the Matter of } IN THE ORPHANS’ COURT 
Fane mnbeistarkoheves ten ceded ttolinckets tates eke. OF 
(Name of Testator) f BALTIMORE COUNTY 
Deceased 


To the Honorable the Judges of said Court: 


Themmetitionand caveat Of ei sci sc. ccaccoséettcscedsesivinends respectfully 
shows: | 7 

1. That on the........ daywotidtacs wrss WO ONS, MES EL. EL 
departed this life in the .................... , where she then, and for a 
long time previous thereto, resided. 

Boel NAGeThE SSAC eisai eh esac ee PD hes was a 
widow and left surviving her....................000. , your petitioners, who — 
are her next of kin and heirs at law, and... ccccccecceceeees , all of 


whom are nephews and nieces of said (name of testator), de- 
ceased. 


8. That shortly after the death of Said...................c.ccccccecccececeeses ; 
to Wit, on the... Cay OLS cee ne ELS, 1 Oe. 
there was offered for probate, in this Honorable Court, a paper 
writing, dated: 42.2000; JAMTOR AAU ae atl, le aS 1A ey 


- purporting to be the last will and testament of the said deceased : 
but that said alleged last will and testament has not been ad: 
mitted to probate by this Honorable Court, objections having 
been made to the probating thereof by your petitioners, and no 
letters testamentary have been granted thereunder. 
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4. That the said paper writing alleged to be the last will and 


LES ta mtO ra GGA aces Be caaclic. cn concydcegdeiaeSh eche baal is not in fact her last 
Will.and testament s Dut, LOG SAIC. .<2;-Fednnse<anudels Honoatteelfaseth dures died 
Intestate. 


5. That the said paper writing is invalid as the last will and 
testament oP satdsces icc rea 


6. Your petitioners further allege and show that the said paper 
writing alleged to be the last will and testament of..............ccccc000- 
» CORE aces was not executed in accordance with the laws of 
the State of Maryland with reference to the execution of wills 
and testaments, and is invalid and inoperative as the last will and 
testament.of said ...c2,.26 FI OR OE AIA SL BIS 


Te That thecsald: xg ee ee ee was not at the 
time of the said alleged execution of the said alleged last will and 
testament of sound and disposing mind, memory and understand- 
ing, and was not capable of executing a valid deed or contract. 


8. That the said paper writing, purporting to be the last will 
and testament: of sails wscz 4.4: .78thly.. tage , was obtained and 
procured: from the:sald s.56. See eee eee by undue in- 
fluence exercised upon and against her. 


9. That the said paper writing purporting to be the last will 
and testamentof the said .21: 2.0 GeA2al. ae ee was obtained by 
fraud. 

Your petitioners pray that the matters and things which they 
have alleged herein against the validity of said alleged last will 
and. testamentot Said Gc in cette eee may be inquired 
of by a jury, as they are advised they are entitled, and to this end 
that your Honors will direct issues to be framed so that the ques- 
tions may be tried and determined before a jury under the direc- 
tions of a Court of Law. 


Your petitioners pray that proper process may issue from this 


Honotable. Court. againsti2..0si.Jta.acied. thea. a0. , hamed as 
executor in said paper writing purporting to be the last will and 
TOBE IRRGIE IE hook cow kes ina cctlianen Bev cc can ance ae ae , and against all 


persons lawfully interested therein, commanding them to be and 
appear in this Honorable Court on some certain day to be named 
therein and answer the premises. 
And may your petitioners have such other and further relief 
as their case may require. 
- And as in duty bound, ete. 


SOSH ESSE ESOHSHSHEHEHSTSHESHTSSHEHHHEEHEEHEHHEEHEHEEHHEEESHE EEE HEE EEEEEEEH HEHEHE 


Attorney for Caveators and Petitioners. 
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ANSWER 


Inthe Matterof © | IN THE ORPHANS, COURT 
eee her RRA ee ne ard OF 
Deceased. BALTIMORE COUNTY 


To the Honorable the Judges of said Court: 


OL Petey eee, ccs esccoceosssces thet ere. , deceased, and Of .............scecceeee 
Pa BSP cis a at a AR Benen a dda Sno to the petition and caveat of 
Pail etetqactereerett tn meer artic te against them, each of them, against the 
last will and testament in this Honorable Court exhibited, allege: 


1. These respondents, and each of them, admit the allegations 
of the first paragraph of said petition and caveat. 


2. These respondents, and each of them, deny each and every 
the allegations of the third paragraph of said petition and caveat 
(admitting or denying the allegations by paragraphs of the 
various paragraphs in caveat). 

And these respondents, and each of them, further allege: 

(a) That the said will and codicil of the said.......ccccccccceccsceeeeee: 
ROR LS , deceased, referred to in said petition, constitutes in 
truth the last will and testament of Said...............ccscccccosesssssseceeccoeeeee 
BIS HAL ISIC E38 feet eh ee a ee did not die intestate. 

(b) That the said will and testament was executed by the said 
AS Ra ene tie enone ee 2 when she was of sound mind, memory 
and understanding, and capable of executing a valid deed or con- 
tEACURLNALISAICE Cree ee was aware of 
the contents and effect of said paper writing and did execute it as 
and for her last will and testament. 

(c) That the execution of said paper writing was not induced 
by undue influence. 

(d) That said paper writing was not procured by fraud, and © 
said paper writing is in fact the last will and testament of said 
gt AEC ORE een Pe as it purports to be, and is valid 
and in full force and effect. 

(e) That said paper writing purporting to be the last will and 
Lestamien titi Sa idee iit: inc S 7 ene was signed, executed 
and witnessed according to the laws of this State. 

And having answered fully the said petition and caveat your 
respondents, and each of them, pray to be hence dismissed with 
their, his and her costs. 

And as in duty bound, ete. 


CH OSS SSC OST SO OS UECOSROAD SEP OCODACCRUOEHEREOSORSO CCR ESCCE SCO ON OR NC REMORSE SSCS 


Attorney for the Respondents. 
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STATE OF MARYLAND, BALTIMORE COUNTY, TO WIT: 


Thissie boreertityeGhat antigo... do. ccceccss0thas GLY (OOF . witdstelsscckaas 
Se hc Rie tay eee , Eithescces., DETSONAIM BHDEATCUs 0 a suc eeeee 
= evs van no cuass TWAIN. chase Saeed before me, a Notary Public of the State 


aforesaid, and made oath in due form of law that the matters and 
facts set forth in the aforegoing answer are true as therein 
stated. 


PETTERS HEHE HERE R EHS HERE PEE HEPES HET ESOS HET ETEHR ETOH E HE ESHEEEEDS 


Notary Public. 


CASH INVENTORY 


A true and perfect inventory of all the cash belonging to the 
esta tenis iia. eee ee, ee , late of Baltimore City, 
deceased, and which has come into the hands of the administrator. 


Cash found in the decedent’s home at the time of his death 


F.cilbdecs Riv OOO 
Deposit itn. pies siccs ko nae bank, evidenced by pass book 
- Seapeep ints vioryacoreeei 
Signed ‘and. sworn ttochyi seeks: & eerie: ewsam bees 
administrator.of the.estate Ofse. in .diemetent fie. Pee ee be 
thiste tains. wth Tae: f Cay OTe Ce es Ae en ee ee ee » A OFS. 
Rewistes of Wills Administrator 


LIST OF DEBTS 


An inventory of ail the debts due toiain, .2cie-c.0, oe, eetees. fete eet eot 
late of Baltimore City, deceased, as it appears by the books and 
papers left by the said deceased, or which have come to the 
KAM CRE. seal Se cotees pects be: Ba damp amas onesie , his administrator, viz: 


Debtor Sperate Doubtful Desperate Remarks 


Amount of Sperate Debts, as above................00 tld AAS dee en 
Amount of Doubtful Debts, as above.................0.. EET ea. 
Amount of Desperate Debts, as above................ Dicitits BE es 
Whole amount of debts due to the deceased........ 8... ft Oe Die 


POET EEE HHH ETH HHT HEED HEHEHE SHEE HEHEHE HEEEEHEHESHHHEHESEHOOHEHEEEEEEE 


Administrator (Executor) 
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PERSONAL PROPERTY INVENTORY 


A TRUE AND PERFECT INVENTORY of all and Singular the goods, 
chattels and personal estate Of......c.ccecesssssssssssssosesesesceceseceseecececcccn. 


i. MM Bae cles Cece SPOR £6 o6isn.6 056 vic cinpa levees eens ss eecs Cbs secesessesie ores es eteet Cerone TE neck 


ct. Lee NRO R MESS SASS EER SSRA © eGo CUNO We 86 ReK Ae Eee SaVAG Ep UN See ounei dene eebaeeseee cee besce ces cnaceade 


jointly we have been first legally authorized, and having taken 
the oath prescribed by law, as will be seen by the warrants to 
appraise, and Certificate thereto annexed. 


ao cr ee aae <A eva MOR SRB Steen SE Rs SAR SAR EES eh eee anaes E6ts 0 as eee siabegaswadns veneneeatedeekeacedsanesus 


io? | fi) Agus cimaein ear bara snic nse hese ciel sleiwiei".si9iein\'O6 Bie.8:2'5 9! eis /n0\0) 0: 0 4\0\0/0\0 0's, siaipisiieie'b a(o\cle'e 8'e biaesie 68’ Fe'0s vices eos 'eeercncesonece 


Affidavit of Appraisers. 


LEASEHOLD ESTATE 
A CERTAIN LOT OF GROUND in the City of Baltimore, beginning 


OTR G MR RRC for oie ees Iter sgt cs Pele, Poe side of 
Pe eer ee se te ee street; about:m nee ee teat 
Brito OE pa mpi Maan bck Olpe aie ee eee SET Cet 
fronting on said first mentioned street abOUt......cccccccccececeececccc 
feet wwithsaidepth: ofa bou tswtenect.aerccd. Paces, feet to an alley. 


SSPHHHATHHEEHH OHO EEEHEOOEE OEE EEE ETOEEEOEESEEE 


TOGETHER with the improvements thereon being ’a sre) eee 
story. brickshousewith straws poe story back building 


rt aE IER OCOD OIC IG SCC OCIGEE COCO COCO OCOOCCLCHUOOCOONIOG: CHO OO UE CUS OTOCIC CE RONCBEIACG AT ABAMABE: at aan 


Prete tees an 7 SPER SSO OC ORGOO O00 OOOO NCO UOONICOCIRO IOC COCICCUREIC OCOD ATOCTOOOOCROCE CFO CCN DORSAICHELTE qANASresara- 


FIRST ADMINISTRATION ACCOUNT 


(Conventional heading: In the Matter of the Estate of etc., 
In the Orphans’ Court of, etc., To THE HONORABLE, etc.) 


SSSSP SCS SOCCER C HOES OCCKERERC COS EK ECD E COCs Cena 


late of Baltimore City, deceased. 


The accountant charges himself with the amount of the inven- 


tory returned on the ........ CAV Olin woe ane, an Beas , aS follows: 
LOCKS AIK DONS ae te a en, een mene 
SOWElry onic een eer seen eRe 
Leasehold properties .........ccccccccecceece.-., ea 


MBAS tee scsciscenes serie cea + REG A 
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and with the following amounts received since: 


Excess of sales over appraisement of 


SOCUT IUCN etre nse TE Stern 
Interest iaciscecaiiies ccicssssceacsvs serene eee ee 
Dividerids Get. ead. bear a2ee ne Ieee 


INO VG ee kU ak ae Nae nee eee 
ST Ta Top AURES EN ROMO RPO ARE resent exe OU SE NAST PEIN 


And he craves allowance for the following pay- 


ments and disbursements, as per vouchers exhibited, 
viz: 


Funeral expenses, administration and taxes............ 
Widow’s allowance . .inusscwipe. ge Voce eigeke choices es 
Funeral expenses (Court order) to ............cccccceseees 

Wriddrta kere hg). Na Re MN eee 
Comptroller of Treasury, ................ cd 6!) pee , for 

State income tax for period prior to death.......... 
Collector of Internal Revenue, ..........00000 L 195 ee! 


CHELELS By pac vescpen <depuosadvndecoge che aah Neen at kas eae en 


Collector of Internal Revenue, ........ nee , Fed. 
TUStATE TAX oS ac ete icantochl ph ih ycia conten tanart ate 


Register of Wills, Baltimore City 
Nov. 1, Letters testamentary, recording of will, 


A LW Ur GO DLE crise cia ieecocsextecec atten aliscramattes teense eatee: 
Dec. 15, Appraisal of personalty and realty............ 
492 ad oe Rh eee ph ta eae meatier 1 crea RE for publishing 

Notice to Greditors;...2s2ihs sii es. ee 
(ta ped Legal bee elie nad SR ee Sete by for bond premium 
The accountant’s commissions on personal estate.. 
Less State'tax-on COMMISSIONS=. 2. ihr ecesseseters eee 
TPIS RECON be Osc cee tess dicey 
Court orders to transfer and Convey. .$..........ccccese0ee 


~ Debts of the Decedent 
Jan. 15—Fuel bill contracted before death, 


WILLS AND ADMINISTRATION IN MARYLAND 


eoeeeeseeereoese 


APPENDIX PAN 


Distributed as follows: 
Cash legacies 
nas Oy arenes: named in item 1 of will....$................ 
Less 7 14% inheritance tax thereon....$........600600.. Dice eee 
Biol shes ppectete named in item 2 of will....$ 
Less 714% inheritance tax thereon....$ 
Whole amount of cash legacies.........cccccccccssecceceeees A ge 
Specific legacies at appraised value 
eet te Cedar chest under item 3 
of will appraised atic Wickccecss..k. $ 
Less 1% inheritance tax thereon........ Wis oa aie 
Whole amount of appraisement of 
SPCC HICH EGA CIOS Is. .csecethstsceots cs fe sae. + ee 
Rest and residue in hands of executor 
for distribution distributed to 
residuary legatees named in will as 
follows: 
Lophs cteeteet.:, tans 1% thereof, con- 


@eeecesecssesese 


Summary: 
Whole amount OMeESTACC, A coe tle sete eek ee ee 
Amount of estate accounted for as follows: 

Amount of payments and disburse- 
MCN TSIE eet A ee Dist. Acct! 
Amount of cash legacies paid, tax 
deducted ite... A0. Lees ae pit ene 
Appraisement of specific legacies 
Transferred... ee 


OOP ee ee eesoasese 


PSEC OLDS 00018 6 OE OCS) 6'0: OO CSC EW ECO DESC EECTEOCECCR EROS ECOC OSSD OCC C ONDE BAS aC eS 


Executor 
(Affidavit Appended) 
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